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DEA S ON AND CRDER
Uoon charges filed by the Uhited FarmVWrkers of Anerica, AFL-
QO (U, alleging a violation of California Labor Code Section 1153 (e)

and (a) by Respondent, Charles Ml ovich, General Gounsel issued a
conpl ai nt agai nst Respondent on August 15, 1979, and duly served it on all
parties.

In accordance with 8 Gal. Admn. Gode Section 20260, this
proceedi ng has been transferred directly to the Board on the basis of a
stipul ation of facts? which wai ved an evidentiary hearing before an
Admnistrative Law dficer. Al parties submtted tinely briefs to the
Boar d.

The Board has considered the entire record herein,

including the stipulation and briefs of the parties, and hereby

Y@neral unsel and Respondent agreed on the stipul ated facts.
The UFWdid not enter into the agreenent on the sole ground that the
record in the underlying representation decision, Charles Ml ovich,
5 ALRB No. 33 (1979) should not be admtted as evi dence, because the
evi dence was undul y burdensone and was hearsay. V¢ reject the UFWs
argunent and include the record in the representation decision as
part of the record in this case.



i ssues the follow ng findings of fact, conclusions of |aw and
renedi al QO der.

F ndi ngs of Fact

Respondent is, and at all tines naterial herein has been, an
agricultural enployer wthin the neani ng of Labor Gode Section 1140.4 (c).
The WFWis, and at all tines naterial herein has been, a | abor
organi zation wthin the nmeaning of Section 1140.4 (f).

O April 20, 1977, the UPWTfiled a petition for certification
as the col |l ective bargai ning representati ve of Respondent’s agricul tural
enpl oyees. O April 26, 1977, the Board conducted a representation
el ecti on anong Respondent's agricul tural enpl oyees, whi ch the UFWwon.
Thereafter, an evidentiary hearing was conduct ed on Respondent's el ection
obj ection and, on My 15, 1978, the Investigative Hearing Examner (THE
i ssued her deci sion, in which she recoomended di smssal of Respondent's
objection and certification of the UFW O My 9, 1979, the Board issued
Its decision, dismssing Respondent's objection and certifying the UFWas
the excl usive col |l ective bargaining representative of Respondent's
agricultural enployees. Charles Malovich, 5 ALRB M. 33 (1979).

By letter of May 14, 1979, the UFWrequest ed Respondent to

commence col | ective bargai ning negotiations. Respondent, by letter dated
May 18, 1979, replied that, inlight of its notion for reconsideration of
the representation deci sion pendi ng before the Board, a response to the
URWLs request for collective bargai ning woul d be inappropriate. In a
letter dated May 22, 1979, whi ch was received by Respondent on NMNay 29,

and in aletter dated June 21,
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1979, the UPWrepeated its request for negotiations. By letter of June
25, 1979, Respondent advised the UWFWthat it believed the certification
was invalid and refused to neet "until all avenues of review have been
exhaust ed. "

Inits answer to the conplaint filed in this natter, Respondent
asserts, as an affirmative defense, that the certification of the UFWis
invalid, as it was not nade pursuant to Section 1156.3 of the Act, and
that Respondent has therefore not commtted an unfair |abor practice by
its failure and refusal to neet and bargain wth the UFW

oncl usi ons of Law

This Board has adopted the NLRB s broad proscription agai nst
relitigation of representation issues in related unfair |abor practice
proceedings. D Arigo Brothers of Galifornia, 4 ALRB No. 45 (1978). In
our decision in Charles Milovich, 5 ARB No. 33 (1979), we considered and

ruled on the issues rai sed by Respondent’'s objection to the election in
Case \No. 77-RG 4-D. Respondent here presents no newy di scovered or

previ ousl y unavai |l abl e evi dence, nor does it argue any extraordi nary

ci rcunstance (s) which mght justify relitigation of such issues.
Accordingly, we conclude that Respondent had a duty to neet and bargai n
collectively wth the UPWbased upon the certification we i ssued on May 9,
1979, and that Respondent, by its failure and refusal, at all tines since
May 18, 1979, to neet and bargain collectively in good faith wth the UFW
has viol ated Labor Gode Section 1153 (e) and (a).

LITETTETTETTET]
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The Renedy

Havi ng found that Respondent has refused to neet and bargain
collectively in good faith wth the UFW we nust now det er mine whet her the
nake-whol e renedy is appropriate inlight of J. R Norton Co. v.
Agricultural Labor Relations Bd., 26 Gal. 3d 1 (1980). In accordance wth
the standard enunciated by the Gourt and discussed inJ. R Norton (., 6

ALRB No. 26 (1980), we shall "determne in each case whether the enpl oyer
litigated in a reasonabl e good faith belief that the el ecti on was
conducted in a nmanner which did not fully protect enpl oyees' rights, or
that msconduct occurred which affected the outcone of the el ection.” J.

R Norton (., supra, at 2.

Turning to the case before us, we first inquire whether
Respondent' s litigation posture is reasonabl e.

Respondent ' s el ection objection was that the petition was
not tinely filed pursuant to Section 1156.3 (a) (1)? of the Act,
because the nunber of enpl oyees enpl oyed by Respondent was | ess than 50
percent of its peak agricultural enploynent,- In this case, peak
enpl oynent for the cal endar year in which the election was hel d occurred
after the el ection but before the hearing on the objections. Respondent

argued that the actual peak figures were

”—z’Seption 1156.3 (a) (1) provides that an el ection petition nay be filed
al | egi ng:

That the nunber of agricultural enployees currently enpl oyed by
the enpl oyer naned in the petition, as determned fromhis
payrol | imediately preceding the filing of the petition, is not
| ess than 50 percent of his peak agricultural enploynent for the
current cal endar year.

ALRB Me. 29 4.



available at the tine of the hearing and that the Board shoul d have used
only these figures in reviewng the Regional Drector's decision that the
petition was tinely filed. The Board rejected this argunent and

enunci ated the rule that reviewin prospective-peak cases? wll be based
upon whet her the Regional Drector's peak determnati on was a reasonabl e
one inlight of the infornation available at the tinme of the investigation
of the petition.

Respondent ' s objection to the Board s approach in this
prospecti ve-peak case brings into play certain provisions of the Act, in
particul ar Sections 1156.3 (a) (1) and 1156.4.% As these provi si ons,
based on the particul ar characteristics of the agricultural setting, have
no counterpart in the National Labor Relations Act, there is no applicable
N_RA precedent on this issue. In the underlying representation case, the
Board for the first tine articulated the approach it would use to

det erm ne whet her a

A prospecti ve-peak case is one in which the enpl oyer's peak
enpl oynent for the applicabl e cal endar year has not yet occurred t the
tine the petitionis filed.

YSection 1156.4 provides, in pertinent part:

... the board shal | not consider a representation
petition or a Pet|t|on to decertify as tinely filed
unl ess the enpl oyer's payrol | reflects 50 percent of
the peak agricul tural enpl oynent for such enpl oyer for
the current cal endar year for the payroll period

I medi ately preceding the filing of the petition.

In this connection, the Peak agricultural enpl oynent
for the prior season shall alone not be a basis for
such determnation, but rather the board shall
estinate peak enpl oynent on the basis of acreage and
crop statistics which shall be applied unifornmy
throughout the Sate of CGalifornia and upon all ether
rel evant dat a.
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petition has been tinely filed in prospective-peak cases. Wen Respondent
refused to bargain in order to test the validity of the Board s
certification, there were no judicial decisions, and as of this date there
are still no judicial decisions, involving these statutory provisions or
the Board s nethods of determning peak enpl oynent. V¢ find that these
factors resulted in a "close [case] that [raises] inportant issues

concer ni ng whet her the el ection was conducted in a nanner that truly

protected the enpl oyees' right of free choice." J. R Norton . v.

Agricultural Labor Relations Bd., supra, at 39. Unhder these

circunstances, we find that Respondent's litigation posture i s reasonabl e.

Furthernore, we find that the record does not reveal that
Respondent acted in bad faith in seeking judicial reviewof the
certification. Therefore, because the totality of the circunstances shows
that Respondent’'s litigation posture is reasonable and in good faith, we
find that inposition of the nake-whole renedy is not warranted in this
case, and therefore we shall not include it in our renedia Qder.

RER

By authority of Labor Code Section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders Respondent, Charles Ml ovich, its
officers, agents, successors, and assigns, to:

1. QGease and desist from

(a) Failing or refusing to neet and bargain

collectively in good faith, as defined in Labor Gode Section 1155. 2(a),

wth the Lhited FarmVWrkers of Anerica, AFL-Q O (URWY,
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as the certified exclusive collective bargai ning representative of its
agricul tural enpl oyees.

(b) Inany like or related nanner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Gode Section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain col |l ectively in good
faith wth the UPWas the certified exclusive collective bargai ni ng
representative of its agricultural enployees, and if understanding is
reached, enbody such understanding i n a signed agreenent.

(b) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the'
pur poses set forth hereinafter.

(c) Post copies of the attached Notice for 60
consecutive days at places on its premses, the tines and pl aces of
posting to be determned by the Regional Drector.

(d) Provide a copy of the Notice to each enpl oyee hired
by the Respondent during the 12-nonth period followng the date of
i ssuance of this Decision.

(e) Ml copies of the attached Notice in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed at any tine during the payroll period
i medi atel y preceding April 20, 1977, and to all enpl oyees enpl oyed by

Respondent at any tine fromand i ncl udi ng
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May 18, 1979, until conpliance with this Qder.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguages
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading, the Board agent shall be gi ven
the opportunity, outside the presence of supervisors and managenent, to
answer any questi ons enpl oyees nmay have concerning the Notice or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourl y-wage
enpl oyees to conpensate themfor tine lost at this reading and the
guest i on- and- answer peri od.

(g0 Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, what steps have been taken
toconply wthit. Udon request of the Regional Drector, Respondent
shall notify himor her periodically thereafter in witing as to what
further steps have been taken in conpliance wth this Qder.

ITI1S FUIRTHER CROERED that the certification of the Uhited Farm
Wrkers of Arerica, AFL-A Q as the excl usive col | ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby
I's, extended for a period of one year
LI
LITETTETTETTET]
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fromthe date on whi ch Respondent commences to bargain in good faith with
sai d uni on.

Dated: May 30, 1980

ERALD A BROM Chai rnan

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JON P. MGarthy, Mnber

RALPH FAUST, Menber
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NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to nmeet and
bargai n about a contract wth the UFW The Board has ordered us to post
this Notice and to take certain other actions. V¢ wll do what the Board
has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join or hel p any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4. To act together wth other workers to try to get a contract
or to help or protect each other; and,

5. To decide not to do any of these things.
Because this is true, we promse you that:

VEE WLL, on request, neet and bargain with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

Dat ed: CHARLES MALOJ CH

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE

6 ALRB No. 29
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CASE SUMVARY

Charl es Mal ovi ch (URWY 6 ALRB No. 29
CGase No. 79-C&20-F

BOARD DEQ S ON

Respondent Charl es Mal ovich refused to bargain in order to
test the validity of the Board' s certification of the UFWin Charles
Mal ovich, 5 ALRB No. 33 (1979). The Board, on stipul ated facts,
concl uded that Respondent had viol ated Section 1153 (e) and (a) of the
Act by its refusal to bargain.

~ The Board had to determne whether the nake-whol e renedy was
appropriate in this technical refusal to bargain case, inlight of J. R
Norton 0. v. ALRB, 26 Gal. 3d 1 (1980). Respondent's el ection objection
in the underlying representati on decision was that the petition was filed
when the nunber of enpl oyees errral oyed by Respondent was | ess than 50
percent of its peak agricultural enploynent. The Board, in the _
representati on decision, articulated for the first tine the approach it
woul d use to determne whether a petition has been tinely filed in _
prospective peak cases. Its decision involved statutory provisions having
no counterpart in the NNRA At the tine of Respondent's refusal to
bargain, there were no judicial determnations Involving these issues.
Uhder these circunstances, the Board in the instant case concl uded t hat
Respondent's litigation posture was reasonable. |t therefore declined to
order make-whol e relief.

REMEDY

The Board issued a narrow cease-and-desi st order, ordered
Respondent to bargain wth the UFW and to post, nail, distribute and read
a Notice to its enpl oyees. The Board al so extended the certification of
the UFWfor one %/ear fromthe date on whi ch Respondent commences to
bargai n in good faith.

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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