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DEA S ON AND CRDER
O January 28, 1980, Admnistrative Law Gficer (ALQ Aie

Schoor| issued the attached Decision and Qder in this proceeding.
Thereafter Respondent and Charging Party each tinely filed exceptions?
w th a supporting brief.

Pursuant to the provisions of Labor (ode Section 1146,
the Agricultural Labor Relations Board has delegated its authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has deci ded
LI
LI

Y Respondent excepts to the ALOs credibility resol utions. To
the extent that credibility resolutions are based upon deneanor, we
wll not disturb themunless the clear preponderance of the _
rel evant evi dence denonstrates that they are incorrect. AdamDairy
dba Rancho dos Ros, 4 ARB No. 24 (1978); H Paso Natural Gas (.,
193 NLRB 333, 78 LRRM 1250 (1971); Standard Dry Wl | Products, 91
NLRB 544, 26 LRRM 1531 (1950). V¢ have reviewed the record and
find the ALOs credibility resolutions to be supported by the
record as a whol e.



to affirmthe rulings, findings, and conclusions? of the ALOand. to
adopt his recommended O der, as nodified herein.
RER
Accordingly, pursuant to Labor (ode Section 1160.3, ITIS
HEREBY CRDERED that the Respondent, Hgh and Mghty Farns, its officers,
agents, successors, and assigns shall:
1. QGease and desist from

(a) Preventing union organi zers fromentering, or
expel ling themfrom |abor canps or other premses where enpl oyees |ive;
or assaul ting union organizers who are attenpting to comuni cate wth its
wor ker s.

(b) Dscharging, laying off or otherw se discrimnating
agai nst enpl oyees because of their union nenbership, union activities, or
associ ati on w th uni on agents.

(c) Inany like or related manner interfering wth,
restrai ning or coercing enpl oyees in the exercise of their rights
guaranteed by Section 1152 of the Act.

2. Take the followng affirnative actions, which are deened
necessary to effectuate the policies of the Act;

(a) Afer Sanuel Gonzal ez i medi ate and ful |
reinstatenent to his forner position or a substantially equival ent

position, wthout prejudice to his seniority or

ZThe ALO states, in footnote 7, that an enpl oyer need not
authorize or ratify a supervisor's conduct for it to be inputed to
the enpl oyer, citing Witney Farns, 3 AARB So. 68 (1977). V¢ do not
rely upon this statenent since we find that Respondent ratified the
assaul t through head forenman Sarkisian's actions. Uhder agency
principles, Laffont's conduct in evicting the union organizer from
the labor canp may be inputed to Respondent.
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other rights and privil eges.

(b) Make Samuel Gonzal ez whol e for any | oss of pay or
ot her economc |osses incurred by reason of his discharge, plus interest
thereon at the rate of 7 percent per annum

(c) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all payroll records,
soci al security paynent records, tinecards, personnel records and reports,
and all other records necessary to anal yze the anount of back pay due
under the provisions of this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto. After
its translation by a Board Agent into Spani sh and any ot her appropriate
| anguage(s), Respondent shall thereafter reproduce sufficient copies in
each | anguage for the purposes set forth herei nafter.

(e) Post copies of the attached Notice at tines and pl aces
to be determned by the Regional Drector. The notices shall renain
posted for 60 consecutive days thereafter. Respondent shall exercise due
care to replace any Notice which has been altered, defaced, or renoved.

(f) Mail copies of the attached Notice in Spani sh and any
ot her appropriate |anguage, wthin 30 days after the date of issuance of
this Oder, to all enpl oyees enpl oyed at any tine fromJune 26 through
July 1978 and during March 1979.

(g) Arrange for a representati ve of Respondent or a Board
Agent to read the attached Notice in Spani sh and any ot her appropriate

| anguage to the assenbl ed enpl oyees of

6 ALRB No. 34 3.



Respondent on conpany tinme. The reading or readings shall be at such
tinmes and pl aces as are specified by the Regional Drector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nmay have concerning the Notice of their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be
paid by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the question-and-answer period.

(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, what steps have
been taken to conply wth it. Udon request of the Regional D rector,
Respondent shall notify himor her periodically thereafter in witing
what further steps have been taken in conpliance wth the O der.
Dated: June 19, 1980

GERALD A BROM Chai r nan
RONALD L. RJ Z, Menber

JGN P. McCARTHY, Menber
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NOT CE TO WIRKERS

. After a trial in which each side had an opportunity to present
its facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely di scuss wth union
representatives about union affairs, and also wth their right not to be
di scrimnated agai nst because of their union activities.

Ve wll do what the Board has ordered, and also tell you that:
The Agricultural Labor Relations Act is alawof the State of Galifornia
whi ch gives farmworkers these rights:

1. To organi ze thensel ves.
2. To form join, or help unions.

3. To choose, by secret ballot election, a union to
represent themin bargaining wth their enpl oyer.

4. To act together wth other workers to tr){]to get a
contract or to hel p and protect one anot her.

5. To decide not to do any of these things.

_ Because this is true, we promse that VE WLL NOT do anyt hi ng
inthe future that forces you to do, or prevents you fromdoi ng, any of
the things |isted above.

Especial |y, Ve WLL NOT:

1. Prevent or interfere wth your conmunications wth
Iu_nl on organi zers at our |abor canps or prem ses where 'you
ive.

2. Srike or otherw se assault any union organi zer who is
visiting, or attenpting to visit, workers at the | abor
canps or other premses where they |ive.

3. Dscharge, layoff or otherw se discrimnate agai nst any
enpl oyee because of his or her union activity, union
synpat hi es, or association wth union agents.

~ The Agricultural Labor Relations Board has found that we
di scrimnated agai nst Samuel Gonzal ez by discharging him Ve w |

reinstate himto his former job and gi ve hi mbac Fay pl us seven percent
interest for any losses that he suffered as a result of his discharge.

DATED. HG AAD M GTY FARVG

By:

Representati ve Title
This is an official docunent of the Agricultural Labor Relations
Board, an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE
ALRB Nb. 34



CASE SUMVARY

Hgh & Mghty Farns 6 ALRB No. 34
Case Nos. 78-CE 38-EC
79- (& 44-EC
AODEQS N

The ALO concl uded that Respondent viol ated Section 1153(a) by
Ior eventing union organi zers fromcomuni cati ng wth enpl oyees at its
abor canp and by assaulting an organi zer at the canp. The ALO f ound
that Respondent's head forenman instructed its |abor contractor to
renove the or 8an| zers fromthe canp and that the contractor called
the police and pl aced one of the organi zers under citizen's arrest.
The ALO further found that the contractor's forenan assaulted the
organi zer, that the forenan was acting as Respondent's agent, and
that Respondent ratified the assault.

The ALO al so concl uded t hat Respondent viol ated 1153( c& and (a)
by the unlawful [ayoff of an enpl oyee. The enpl oyee had asked for a
transfer, givi nﬁ the name of the union organizer as a reference.

The ALOfound that the notivation for the |ayoff was the enpl oyee's
presuned associ ati on wth the uni on.

BOARD DEAQ S ON _ o _ _ _
The Board affirned the ALOs decision, noting that it did
not rely on the ALOs analysis of agency |aw since agency and
ratification of the assault were clearly establi shed.

REMEDY
The Board ordered Respondent to reinstate the |aid-of f
enpl oyee, to cease and desist frominterfering wth, restraining, or
coerci ng enpl oyees in the exercise of their Section 1152 rights, and
to post, distribute and read a renedial Notice to Enpl oyees to all
its enpl oyees.

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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for the General Qounsel
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Oressler, Soll, Hersh and Quesenbery
for the Respondent

Jesus Canber os
for the Charging Party

DEO S ON G- THE ADM N STRATI VE LAWCHFH CGER

AR E SCKAOR,, Admnistrative Law Gficer: This case was heard
by ne on Septenber 18, 19, 20 and 21, 1979 in Blythe, Galifornia. The
conpl aint herein, which issued on .My 7, 1979, based on separate charges
filed by the Lhited FarmVWrkers of Arerica, AFL-AQQ (hereinafter called
UAW, and duly served on Respondent Hgh and Mghty Farns, on June 28,
1978 and March 14, 1979, respectively alleges that Respondent conmtted
certain violations of the Agricultural Labor Relations Act (hereinafter
referred to as the ALRA or the Act). The General (ounsel, Charging Party
and Respondent were represented at the hearing. The General Gounsel and
Respondent filed tinely briefs after the cl ose of the hearing. Udon the

entire record, including ny



observation of the deneanor of the w tnesses, and after considering the

post-hearing briefs submtted by the parties, | nmake the foll ow ng:

F ND NG G- FACT

[. Jurisdiction

Respondent admtted inits answer, and | find, that it is an
agricul tural enployer wthin the neaning of Section 1140.4(c) of the
Act. The Lhited FarmVerkers of Arerica, AFL-AQ the Charging Party,
is a labor organization wthin the neaning of Section 1140.4(f) of the
Act .

[1. The Alleged Unfair Labor Practices

The conplaint alleged that on or about June 26, 1978,
Respondent through its agent, Sergio Laffont, prevented UFWorgani zers
fromtal king to Respondent' s enpl oyees at Respondent's | abor canp by
havi ng the county sheriff issue a citation for trespass and on the sane
day at the sane | abor canp Respondent, through its agent, Sergio Laffont,
intentional ly and willfully assaulted and battered a UPWor gani zer,
Eduardo N Garcia, in full viewof Respondent's enpl oyees at the | abor
canp, and on or about March 6, 1979, Respondent through its forenan, Ranon
Sanchez, fired Samuel onzal ez for his association and/ or acquai nt ance
w th a known UFWorgani zer, Eduardo M Garcia and for union activities.
In its answer, Respondent denies having coomtted the
all eged unfair |abor practices.

[11. Background I nfornation

Respondent Hgh and Mghty Farns is a Galiforni a

corporation involved in the grow ng and harvesting of |ettuce
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and other rowcrops in Arizona and California. In June 1978,
Respondent had contracted with Janes Garcia, a farml abor contractor,
to provide farmworkers to harvest its lettuce crop. Grcia housed
these workers at a labor canp, located in the town of Rpley, that had
been | eased by Respondent. Al of the enpl oyees living at the canp
were pai d and supervi sed by Janes Garcia and were wor ki ng at
Respondent® s in the I ettuce harvest.

V. The Aleged Trespass Arrest and Battery at the Labor Canp.

A Facts

n June 26, 1978, Eduardo Garcia (hereinafter called "Cal acas"”
which is his nicknane and al so to distinguish himfromthe | abor
contractor Janmes Garcia), and Linda Manney, UFWorgani zers,? drove to the
| abor canp | eased by Respondent to talk to the farmworkers residing
there about the UFW Arriving at the canp, Cal acas parked the car
outside the canp's fence, got out and wal ked into the canp. Meanwhile
Manney renai ned i nside the parked car.

Cal acas wal ked through the canp to an area where six barracks
were situated. He commenced to talk to a group of 12 enpl oyees, residents
of the canp, who offered hi ma can of beer which he accepted and began to
drink. The enpl oyees agreed to neet wth himin a fewmnutes after they
had put away their harvest bags.

Meanwhi | e Andy Sarkesi an, Respondent's head forenman, and Janes
Garcia, Respondent's |abor contractor, who were at Respondent's offi ce,

recei ved a tel ephone call froma forenan

e They were acconpani ed by an uni dentified third person (not a UFW
organi zer) to whom Cal acas gave a ride to the canp as
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who inforned them that UFW organi zers had entered the
| abor canp. Sarkesian told Garcia to go to the canp and
have the uni on organi zers renoved.

Just as Cal acas wal ked anay fromthe barracks,
Garcia arrived, approached himand told himthat if he
returned to the barracks he woul d have hi marrested.

CGal acas told Garcia chat it was the house of the workers and
that he had the right to talk to them Thereupon Cal acas
returned to the barracks to resune his conversation wth the
wor ker s.

Garcia infornmed Sarkesian by radi o about the
situation. Sarkesian contacted the sheriff's office and
requested they send a patrol car to the canp. Shortly
thereafter a deputy sheriff, Gficer Srickland, arrived.
Garcia informed Strickl and about Cal acas® visit and, after
recei ving an aut hori zati on from Sarkesi an over the radio,
inquired of Srickland whether he (Garcia) as an agent of
Hgh and Mghty could nake a citizen's arrest so Cal acas
coul d be renoved fromthe canp.

Srickland asked t he workers who were gat hered
near the barracks whether any of themhad invited Cal acas to
the canp. None of themresponded. Srickland inforned
Cal acas of the trespass violation in English. Mnney drove
into canp, got out of the vehicle and approached Cal acas and
Srickland. The latter inforned both of themin Engli sh,

w th Manney interpreting in Spanish for Calacas, that if
they did not |eave the |abor canp Garcia woul d pl ace them
under a citizen's arrest. The two CIFWorgani zers replied
that they had every legal right to be there and refused to
| eave the property. Garcia placed themunder a citizen's
arrest and Gficer.
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Srickland comenced to wite out the two citations.

Afewmnutes |ater Sergio Laffont, a forenman for
Garcia, arrived and began to talk to Calacas in Spanish.? Cal acas nade an
insulting conment in Spanish to Laffont but nade no novenent what soever to
strike him Suddenly Laffont, w thout any previous indication of what he
was going to do, struck Galacas on the right side of his face wth his
fist wth such force that the bl ow knocked Cal acas to the ground. T ficer
Srickland cane to Cal acas' assistance and hel ped himto his feet.
Cal acas’ | eft eye had been injured and he was bl eeding fromhis nout h.
dficer Srickland arrested Laffont for assault and battery, handcuffed
himand placed himin the patrol car.

Andy Sarkesian arrived and pointed out to Sergeant Roberts? that it

was a very hot day and that it was very unconiortable for Laffont to be
kept inside the sheriff's patrol car. Wereupon Sergeant Roberts
requested Gficer Srickland to permt Laffont to get out of the patrol
car and to take off his handcuffs. Srickland conplied with this request.
Srickland issued Laffont a citation for assault and battery but did not
take himinto custody.

Meanwhi | e Cal acas was conversing wth the workers who were

still gathered outside the barracks. He showed them

ZLaffont and Cal acas had known each other for 15 years. They had been
| ong-tine antagoni sts and a violent altercation between the two had
occurred 3 years previously.

Igrickland and Garcia both testified that Sergeant Roberts arrived
subsequent to Laffont’'s assault on Cal acas.



his injuries and told themwhat had happened to him Sarkesi an began to
shout obscenities and vul garities at Cal acas and Manney to the effect that
they shoul d | eave the canp i medi atel y. Sarkesian directed sone racially
derogatory renmarks at Cal acas. dficer Srickland requested Cal acas and
Minney to | eave the canp and they pronptly did so.?

B. Analysis and Goncl usi on

It is well established by ALRB precedent that
agricultural enpl oyees have the right to be contacted at their
hones/including their residential quarters at | abor canps, by union
organi zers. This right of hone access fl ows fromSection 1152 of the Act
and does not depend on the "access rule" contained in the Board s
regul ati ons, which only concerns access at the work place. Wiile an
enpl oyee has the right to decline to speak wth an organi zer, the
enpl oyees' enpl oyer, supervisor, |abor contractor, or landl ord has no
right to prevent such communication. In addition, the agricultural
enpl oyees' right to be contacted at their hones exists even where the
organi zers have not been specifically invited to visit the enpl oyees' at

the canp.?

YThere was sone testinony that Cal acas and Manney |eft the
canp and then returned 5 to 10 mnutes later. The two UFW
organi zers testified that once they left the canp they did not
return. | credit their testinony in this respect; it appears
that the wtnesses believed they had | eft the canp when the¥
actual ly had just gone to another part of the canp to | ook for
thei r passenger who had acconpani ed themto the canp,

YSee Vista Verde Farns, 3 ALRB No. 91 (1977).



The Board has held that the agricultural enployees' right
to be contacted by union organizers in their hones, is not only
legitimate but is crucial to the proper function of the Act.?

Accordingly, it is evident fromthe record that Cal acas and
Li nda Manney had the right to be in Respondent's | abor canp and to
converse W th Respondent's enpl oyees there present. It did not natter what
tine of day it was, or whether all the enpl oyees had returned fromwork or
whet her they had been invited by the enpl oyees. S nce there were
enpl oyees present in the canp and sone of themwere willing to listento
them the union organizers had a right to be in the canp and talk to the
enpl oyees about the union. The enpl oyees had tol d Cal acas they woul d be
back, in a noment to talk wth himafter they got rid of their sacks and
in fact one of the enpl oyees had given Cal acas a can of beer.

Gonsequent |y, Respondent did not have the right to put them
under a citizen's arrest or to eject themfromthe canp or otherw se
prevent themfromtal king to the enpl oyees at the |abor canp.

Respondent in its post-hearing brief argues that Cal acas and
Manney had no right to be in Respondent's |abor canp or any right to
converse wth the enpl oyees therein. However its entire argunent is based
on the incorrect assunption that Cal acas' and Manney's rights in the
instant case had to be based on union organi zers' rights to visit workers

at the work site which is governed by the Board s regul ations. As has

Y\i sta Verde Farns, supra.




been expl ai ned above, the right of enpl oyees to receive information from
uni on organi zers at their hone, in the instant case the | abor canp, and
the organi zers' derivative right to dispense this infornation to the

enpl oyees there present, is not based on the Board's regul ati ons but on
Section 1152 of the Act.

In viewof the foregoing, | find that Respondent interfered
wth the Section 1152 rights of the enpl oyees by the action of its agent
Janes Garcia in placing CGal acas and Manney under a citizen's arrest and in
havi ng themrenoved fromthe | abor canp, and consequently viol ated Section
1153(a) of the Act.

In addition to this unfair labor practice, | nust now deternm ne
whet her Laffont's assault on Cal acas constitutes a violation of Section
1153(a) of the Act and whet her Respondent shoul d be hel d responsi bl e for
such a viol ation.

In Tex-Cal Land Managenent, Inc., 3 ALRB No. 14 (1977), the

Board hel d that physical confrontati ons between uni on and enpl oyer

representati ves were intol erabl e under the Act. The Board stated that
absent conpel |ing evidence of an inmnent need to act to secure persons
agai nst danger of physical harmor to prevent nmaterial harmto tangibl e
property interests, resort to physical violence shall be viewed by the
Board as violative of the Act. S nce Calacas did not nmake any threateni ng
gesture toward Laffont, the latter had no i mmnent need to secure hinself
agai nst danger of physical harmand thus his resort to physical violence
agai nst Cal acas was viol ative of the Act.

It istrue that CGalacas insulted Laffont just before Cal acas

struck the blowbut is well established that words al one



cannot constitute justification for resort to force.

Respondent argues that Laffont's battery on Cal acas was nerely
a personal affair between the two individuals and therefore there was no
connection between the incident and Respondent. Respondent points out
that the two individuals had had a | ong standi ng feud and there had been a
hi story of viol ence between them and that when Laffont approached Cal acas
the latter insulted him whereupon Laffont struck Cal acas. Respondent al so
argues that since there is no evidence that any of Respondent's enpl oyees
w tnessed the fight, none of their rights have been viol at ed.

| reject Respondent's argunent that Laffont's assault: on
Cal acas was nerel y anot her epi sode in a personal vendetta between two
| ongti ne antagoni sts. Laffont was present at the | abor canp at the
special interest and request of Respondent's head foreman Sarkesian for
the specific purpose of recognizing the UPWorgani zers so they coul d- be
e3ected fromthe canp. Wile he was engaged in the perfornance of his
duties in this respect he struck Cal acas and consequently it is clear that
Respondent is |iable for such conduct by its agent Laffont.”

Wet her any enpl oyees directly observed the act ual

"The acts of a supervisor may be i nputed to an enpl oyer even t hough
the acts were not authorized or ratified. Witney Farns, 3 ALRB No. 68
(1977). In addition, head foreman Sarkesian's actions, after the battery,
by whi ch he expressed his concern for Laffont's condition by requesting
the. sheriffs to let Laffont out of the patrol car and by having his
handcuf fs renoved pl us no adnmoni tion to hi mabout having struck Cal acas, a
uni on organi zer, can be interpreted as a ratification of Laffont's resort
to force. Uhder Section 1140.4(c) of the Act, Respondent is liable for the
acts of its labor contractor, Garcia, and his supervisors and agents.



assault is immaterial since the enpl oyees were in the imediate vicinity
and it is reasonable to infer that they were, or becane, aware of what had
happened, i.e. a union organi zer had been struck in the face by their
foreman and subsequently ejected fromthe canp. Additionally, Calacas
hinsel f inforned themthat he had been struck by one of their forenen.
(obvi ously the assault and/or know edge of it was likely to be interpreted
by the enpl oyees as denonstrating Respondent's intense opposition to the
W

Accordingly, | find that Laffont's striking of Cal acas was a
violation of Section 1153(a) of the Act and that Respondent is |iable
for such violation.
V. Aleged Dscrimnatory Lay 0f of Sanuel onzal ez

A Facts

Sanuel Gonzal ez went to work for Respondent at the end of
January 1979 and worked there as a shoveler until March 5 of the sane
year. (nh that date, Gonzalez wth three other of Respondent's shovel ers
were taking their noon break. The four workers were lying in the shade of
a pi ckup truck, which was parked al ongsi de one of Respondent’s fiel ds.
Gonzal ez noticed that Respondent's head forenan, Andy Sarkesian, had
parked his pickup truck nearby so he went over to talk to him

Gonzal ez requested sone i nfornati on from Sarkesi an about
working in one of Respondent’s |ettuce-harvesting crews. Sarkesian
i nforned hi mthere was no way he could work in the crew because
Respondent had al ready brought crews from Cal exi co and they did not need
anyone el se. In response Gonzal ez nentioned that he had experience in

harvesting | ettuce and
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had worked for Cal acas,? whereupon Sarkesian suddenly becane very angry
and shouted at him "No one who worked for Calacas wll work on ny ranch”,
got into his pickup and drove away.

Later that afternoon, enpl oyee Eniliano Becerril,?
while working as an irrigator, overheard forenan Ranon Sanchez say to his
brother MIliton Sanchez, al so a forenman for Respondent, that Sarkesian had
called himand told himto "stop" Samuel Gonzal ez. ¥

At the end of the work day,¥ Gonzal ez asked his forenan

Ranon Sanchez whet her he had | earned that he, Gonzal ez, had tal ked to Andy
Sarkesian. Sanchez answered himin the affirnati ve and added t hat
Sarkesian had told himto fire Gnzal ez and to get himthe hell out of
there. Ranon went on to tell Gonzal ez that he should not be talking to
Sarkesi an "because he doesn't like us, |et alone you (plural)".

The next day, onzal ez reported to work and Ranon i nf or ned

himthat he was laying himoff for a few days because

¥@nzal ez testified that he had worked for a | abor contractor naned
Cal acas two years previous. There was no evidence in the record that
Gonzal ez knew or had had any contact wth Cal acas, the union organi zer.

YEniliano Becerril is Gonzal ez’ father-in-1awwho had alerted himto
an opening for a shovel er at Respondent's shortly after Becerril's son, a
shovel er at Respondent's, had a di sabling accident.

YRanon and M1iton Sanchez denied that Ranon ever nade this comment to
Mliton. | credit Becerril's version of the conversation, since he
renenbered in detail the circunstances of the conversation and was
straightforward and candid in his nmanner of testifying.

Y®nzal az testified it was around 2 or 3 p.m
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of Sarkesian's reaction against him Ranon explained that in a few days
Sarkesi an woul d be spending three to four days in B Centro at which tine
Ranon woul d recall himto work. Later that day, Gonzal ez received his
paycheck fromRespondent. That sane day he began to | ook for new

enpl oynent since he bel i eved he had been fired and that Ranon had told him
the story about Sarkesian's visit to H Centro and a later recall to work

merely to assuage his feelings.”? Ranon testified that he had told

Gonzal ez that he was | aying hi moff because of |ack of work and had
not given hi many other explanati on.

That sane day March 6, Mliton Sanchez, hired Raniro Aguayo® as a
shovel er on the sane crew Gonzal ez, in which had been enpl oyed. Aguayo
worked steadily fromthat date on as a shovel er for Respondent.

Respondent never call ed Gnzal ez back to work. Ranon testified
that he told Gnzal ez that when there was nore work he woul d | et hi mknow

Nevert hel ess he never recal |l ed Gnzal ez

2| credit Gonzal ez version of the events of March 5 and 6
because he testified in a straightforward and candi d nanner.

¥'The Sanchez brothers testified that Mliton did not inform
Ramon of this newhire until the next day March 1 and that neither
one had consulted with the other before the | ayoff of Gonzal ez or
the hire of Aguayo.

YEniliano Becerril who continued to work as an irrigator for
Reslaondent saw Aguayo every tine the irrigators and shovel ers
woul d gather at a shed on Respondent's prem ses for work
assi gnments fromMrch until approxi nately one week before the
hearing. Respondent presented no evidence to showthat it ever
laid off or discharged Aguayo. Becerril also testified that on
March 6 there was enough work for the present crew since they were
working 8, 9, 10 hours a day and al so Respondent had just planted
nore nel on seed which calls for shoveling work. This additi onal
work due to the nel on-seed planting was confirned by MIliton who
testified that he hired Aguayo because there was additional work
ow ng to the recent nel on-seed pl anti ng.
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because, according to Ranon's testinony, it was not his customto recall
workers by contacting themat hone and he thought that if Gonzal ez needed

work he should call himor cone to ask personal ly.*

Andy Sarkesian's testinmony in regard to the events | eadi ng
up to Gnzal ez's layoff is as fol | ows:

h March 5, 1979, he drove out to the fields to ook for a crew
that was shredding lettuce. He noticed four shovelers lying in the shade
of a pickup truck, with their shovels | eaning agai nst the pickup. He did
not know whet her they were H gh and Mghty enpl oyees and one of the four
shovel ers (he did not know who he was) cane over to himand told himthat
he had tal ked to Ranon Sanchez and that the latter was to try to obtain
enpl oynent for himin one of Respondent’'s |ettuce crews. Sarkesian was
angered by this and tol d Gnzal ez that Ranon Sanchez had no authority to
recormend or put people in crews and neither did Sarkesi an have such
authority. Sarkesian explained at the hearing that the reason for this
conpany policy was that there was always friction when a Hgh and Mghty
enpl oyee works for one of these crews because he thinks he is sonet hing

speci al because he works for Hgh and Mghty and

“Gnzal ez testified that he heard either at the unenpl oynent i nsurance
of fice where he went to apply for benefits or el sewhere that there had
been a msunderstanding at Hgh and Mghty Farns and he could return to
his old job and recei ve wages for the work days he had already lost. He
said he was reluctant to inquire at Respondent's about this because he
t hought that Respondent would again fire himif he spoke about Chavez. So
consequent |y he never contacted Respondent, as was stated above, and
Respondent never contacted him Respondent did not contend nor present
any evidence that it had offered Gnzal ez his job back, so it appears
there was no valid reinstatenment offer.
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consequently the farmlabor contractor's forenan finds himhard to
control .

Wien he was about to drive off, he asked Gonzal ez whet her he
had pi cked | ettuce before and Gonzal ez replied that he had done a little
bit for sonebody named Cal acas and chat all Sarkesian had replied was,
"That's a hel l uva recommendati on”. Sarkesian expl ai ned that the reason he
said that was because he had expected that Gonzal ez would reply to his
question by referring to sone wel | established | ettuce grower by which he
woul d be abl e to eval uate his experi ence and so when he nentioned the nane
"Cal acas" his natural reaction was to di sparage any experience gai ned
under such an unknown | abor contractor. Sarkesian testified that he had
never heard of a conpany or |abor contractor by the name of Cal acas but
just supposed that Gonzal ez was referring to a | abor contractor.

Sarkesian testified that around 4 P.M that sane afternoon’® he
returned to the of fice and conversed w th Ranon Sanchez, the shovel ers
foreman about the four shovel ers whomhe had observed lying in the
shade of the pickup truck. Ranon told himthat they were H gh and
flighty enpl oyees- and that it was probably their |unch break.
Sarkesian replied that he thought it was later than that and if he had
known that they were Hgh and Mghty enpl oyees he woul d have fired
themon the spot.

Sarkesi an clai ned he tal ked to Ranon about Gonzal ez, one

91t nust have been earlier for two reasons: 1. nzalez testified
that Ranon told himabout 3 P.M that Sarkesian had tal ked to hi mabout
Gnzal ez' request to work in the lettuce crew 2. Sarkesian nust have
thought it was later than it really was all day |ong, since he thought it
was 2: 30 when he noticed the 4 shovel ers during thelr noon break whi ch
they usually took at between 12 and 1 P. M
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of the four shovel ers, conversing wth him but how Ranon was going to try
to secure enpl oynent for himin the lettuce crew Sarkesian added that he
wanted it understood that Ranon was "never ever" to try to secure

enpl oynent for one of his enpl oyees in the lettuce crew® Sarkesian
testified that he never told Ranon to fire Gonzal ez or any of the other

t hree shovel ers.

There is a serious inconsistency in Sarkesian's testinony. He
clained he was not anware that any of the four shovel ers was a H gh and
Mghty enpl oyee and that, if he had, he woul d have fired themimedi atel y
due of their failure to fulfill their work duties at that tine of the
afternoon. He then explained that his anger at onzal ez was because t here
was a conpany policy that no enpl oyee of Hgh and Mghty coul d work for
its labor contractor in the |ettuce because of friction.

This policy rule woul d have had no applicability to Gonzal ez
unl ess Sarkesian knew at that tine that Gonzal ez was an enpl oyee of H gh
and Mghty. [If, according to Sarkesian's testinony, he knew that Gonzal ez
and the others were Hgh and Mghty enpl oyees, he woul d have fired them
imedi ately. The only |l ogical explanation for himnot having fired
Gonzalez is that Sarkesian did not know that Gonzal ez was a H gh and
M ghty enpl oyee when he conversed with him There is nothing i n Gonzal ez*
conversation wth Sarkesian which indicates that Gnzal ez i nforned
Sarkesi an about his enpl oyee status wth Hgh and Mghty. He just told
himhe wanted to go to work in the | ettuce and about havi ng worked for
Cal acas. Ranon Sanchez testinony al so confirns that Sarkesian was unawar e
that Gonzal ez was a Hgh and Mghty enpl oyee since Ranon testified that

when he conversed wth Sarkesian later on in the afternoon of March 5,

"YRarmon in his testinony confirmed Sarkesian's conversation with him
about the four shovel ers but denied that Sarkesian ever nentioned anyt hi ng
to hi mabout Sanuel (onzal ez.
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Sar kesi an questioned hi mabout whether the four shovel ers were H gh
and Mghty enpl oyees.

S nce Sarkesian did not know that Gonzal ez was a H gh and
Mghty enpl oyee at the tine of the conversation, his explanation that
his anger was caused by Ramon' s all eged attenpt to break a conpany
rule of sending a Hgh and Mghty enpl oyee, supposedly Gonzal ez, to
work in the lettuce crewnust be ruled out. So the only plausibl e
explanation left to explain Sarkesian's ire at Gnzalez is the
latter's nention the nane of Calacas. (onsequently there is an
I nescapabl e i nference that Sarkesian drove back to the office later on
in the afternoon, saw Ranon and, upon finding out from Ranon that
Gonzal ez and the other three shovel ers were H gh and Mghty enpl oyees,
told Ranon to di scharge Gnzal ez because the latter had tol d Sarkesian
that he had worked for Cal acas. Hence the precipitating cause of the
di scharge nust have been Gonzal ez nention of Cal acas especially as no
action was taken agai nst the other three shovel ers.

Anal ysi s and Goncl usi on

Section 1153(c) of the Act nakes it an unfair |abor practice
todiscrimnate "inregard to the hiring or tenure of enpl oynent, or any
termor condition of enpl oynent to encourage or di scourage nenbership in
any | abor organi zation".

It is well established that an enpl oyer violates Section
1153(c) of the Act when it treats an enpl oyee in a disparate nanner
whi ch tends to di scourage union activities.

In the instant case, | find that Andy Sarkesian,

Respondent ' s head forenan reacted w th anger when Sanuel Gonzal ez

nentioned the nane of Cal acas because he thought he was referring
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to Cal acas the UFWor gani zer who had been invol ved in the incident at the
| abor canp the previous sumer. Hs explanation that he becane angry
because he thought forenan Sanchez was trying to have Gonzal ez transfered
fromhis crewto the lettuce crew which was agai nst conpany policy, is
whol |y fall aci ous as has been expl ai ned above. |In addition Sarkesi an

har bored a good deal of hostility toward Cal acas and the UFWas was

evi denced by his relentless endeavor to have Cal acas and Manney renoved
fromthe Rpley labor canp as quickly as possible June 26, 1978. At one
tine during the sane incident, he shouted loudly at the two uni on

organi zers, using vul gar and obscene | anguage, that they shoul d | eave the
canp premses. He also directed racially derrogatory renarks at

Cal acas. ¥

The words Sarkesian blurted out to Gonzal ez, "No one who wor ked
for Calacas wll work on ny ranch", reveal that he did not want any worker
who had that close a relationship wth a known uni on organi zer to be
working at the Hgh and Mghty Ranch. The renmark itself establishes a very
strong union aninus and al so a very strong i nference that he woul d take
steps to prevent any worker who was that closely associated with Cal acas
to begin or to continue to work at Respondent's ranch.

Later when he decided to have Gonzal ez termnated, he took an
action to prevent a person, who, at least in his mnd, was closely
associated with a union organi zer, fromcontinuing to work at Respondent's

ranch. This action to termnate Gnzal ez

¥ |inda Manney testified to this outburst by Sarkesian at her
and Cal acas during her cross-examnation by Respondent. It was
uncontroverted since Sarkesian never referred to it in his
testi nony.
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was discrimnatory because it was based on Sarkesian's belief that
Gonzal ez was cl osely associ ated with Cal acas, a union organi zer.

There is NLRB precedent which holds that it is a violation of
Section 8(a)(3) and (1) of the National Labor Relations Act for an
enpl oyer to discharge an enpl oyee because of a belief that the enpl oyee
had engaged in a concerted protected activity even though the enpl oyee had
not done so. See Systens Anal yzer Gorporation, 171 NLRB 45, 68 LRRM 1334
(1968) where the National Labor Relations Board found that the di scharge

of enpl oyees due to an erroneous belief by the enpl oyer that they had

engaged in starting a union organi zi ng canpai gn constituted a violation of
Section (a)(3) and (1) of the NNRA The Admnistrative Law Judge
determned that the enpl oyer was notivated by a desire to forestall and
di scourage unioni zation at the plant and concl uded that a di scharge for
that reason was obviously proscribed by the NLRA and that the fact that
the enpl oyer had been mstaken in his belief was no valid defense.

In the instant case, Respondent's head forenan Sarkesian
m st akenly believed that enpl oyee, Samuel Gonzal ez, was associated wth
Cal acas, a union organi zer, and he was notivated by a desire to renove an
enpl oyee whomhe assuned to be a union activist, or at |east a union
synpat hi zer, fromRespondent's work force. | also find that a di scharge
for such a reason is proscribed by the Act and the fact that Sarkesian was
mstaken in his belief is no valid defense.

Respondent argues that it laid off Gonzal ez because the

shovel i ng work was sl ow and he had the | east seniority anong
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the shovel ers. This argunent is not persuasive because of the
fol | ow ng reasons:

1. The timng of the termnation was exact. The day after
Sarkesi an' s out burst agai nst Gonzal ez, Gonzal ez was termnated and
never call ed back to work.

2. The sane day Gonzal ez was termnated, a new enpl oyee,
Aguayo was hired and repl aced Gonzal ez as a shovel er and was still working
on the shovel crew at Respondent’'s one week before the hearing.

3. Emliano Becerril, overheard Ranon Sanchez tell his brother
Mliton that Sarkesian had told himto "stop"Y Gonzal ez.

4. nzalez testified that Ranon i nforned hi m Sarkesi an had
told himto fire Gnzal ez. &

5. Sarkesian's explanation of his anger i.e. Ramon's attenpt
to break conpany policy by endeavoring to transfer Gonzal ez fromhis
shovel crewto a lettuce 'crewis sointernally contradictory that it does

not nerit any credence what soever.

Y Respondent argues that "stop" coul d nean "stop himfor the day".
| believe that "stop" neant termnate because the next day the
termnation of Gnzal ez took place. A so no Respondent w tness
including Sarkesian testified that Sarkesian had told Ranon to stop
for the ay or provided any basis for any other interpretati on of the
work than "termnate".

2YEnpl oyee Arilo Daz testified that he overheard Ranon Sanchez sa
this to Gnzal ez but Respondent has pointed out that at the heari ng there
was sone confusion in D az' testinony whether he heard Ranon say this in
Engl i sh or Spani sh to Gnzal ez. However, | do not rely on his testinony
in naking this finding but rather on Samuel Gonzal ez’ testi nony si nce |
found him as | nentioned before, a credible wtness fromhis
straightforward and candi d deneanor.
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In viewof the foregoing, | find that Respondent had no
| egi ti nat e busi ness reason to di scharge Samuel Gonzal ez.

Accordingly I conclude that Respondent violated Section 1153(c)
and (a) of the Act by discharging Samuel onzal ez because of its belief
that he had been an associ ate or enpl oyee of a known union activist and

or gani zer.

ROER

Accordingly, pursuant to Labor Code Section 1160.3, ITIS
HEREBY CRDERED that the Respondent, Hgh and Mghty Farns, its officers,
agents, successors, and assigns shal l:
1. Cease and desist from

(a) I'n any nanner preventing union organi zers from
entering, or expelling themfrom |abor canps or other premses where
enpl oyees |ive; assaul ting uni on organi zers who are attenpting to
communi cate wth its workers; or coomtting any other acts of
interference, restraint or coercion either in the presence of enpl oyees or
where it is reasonably likely that enpl oyees will learn of such conduct,
and;

(b) D scharging, laying off or otherw se discrimnating
agai nst enpl oyees because of their uni on nenbership, union activities, or
associ ation wth uni on agents; and

(¢) In any like or related nanner interfering wth,
restraining or coercing enployees in the exercise of their rights
guaranteed by Section 1152 of the Act.

2. Take the followng affirnative actions, which are deened
necessary to effectuate the policies of the Act;

(a) Gfer Samuel Gonzal ez i medi ate and ful | rei nst at enent

to his forner position or a substantially equival ent
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position, wthout prejudice to his seniority or other rights and
privil eges.

(b) Mike Sanuel onzal ez whol e for any | oss of
pay or other economc |osses incurred by reason for his discharge, plus
interest thereon at the rate of 7%per annum

(c) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all payroll records,
soci al security paynent records, tinecards, personnel records and reports,
and all other records necessary to anal yze the anount of back pay due
under the provisions of this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto. After
its translations by a Board Agent into Spani sh and any ot her appropriate
| anguage(s), Respondent shall thereafter reproduce sufficient copies in
each | anguage for the purposes set forth herei nafter.

(e) Post copies of the attached Notice at tines
and places to be determned by the Regional Drector. The notices shall
renmai n posted for 90 consecutive days thereafter. Respondent shall
exerci se due care to replace any Notice which has been al tered, defaced,
or renoved.

(f) Mail copies of the attached Notice in Spani sh and
any other appropriate | anguage, wthin 20 days after the date of
i ssuance of this Oder, to all enployees enpl oyed at any tine during
June 1978 or January, February or March 1979.

(g) Arrange for a representati ve of Respondent or
a Board Agent to read the attached Notice in Spani sh and any ot her
appropriate | anguage to the assenbl ed enpl oyees of Respondent on conpany
tinme. The reading or readings shall be at such tines and pl aces as are

specified by the Regional Drector. Follow ng
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the reading, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nay have concerning the Notice of their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be
pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the guesti on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, what steps have been taken
toconply wthit. Uoon request of the Regional D rector, Respondent
shall notify himor her periodically thereafter in witing what further

steps have been taken in conpliance wth the Oder.

DATED  January 28, 1980

ARl E SCHOORL
Adm ni strative Law O ficer
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NOT CE TO WIRKERS

After atrial in which, each side had an opportunity to present
its facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely di scuss wth union
representatives about union affairs, and also wth their right not to be
di scrimnated agai nst because of their union activities.

Ve wll do what the 3oard hag ordered, and also tell you
that: The Agricultural Labor Relations Act is alawof the State of
California which gives farmworkers these rights:

1. To organi ze thensel ves.
To form join, or hel p unions.

3. To choose, by secret ballot election, a union
to represent themin bargaining wth their enpl oyer.

4, To act together wth other workers to try to get a contract
or to help and protect one anot her.

5. To decide not to do any of these things.

_ Because this is true, we promse that VE WLL NOT do anyt hi ng
inthe future that interferes with those rights under the Act, or forces
you to do, or prevents you fromdoing, any of the things |isted above.

Especial |y, ViE WLL NOT:

_ 1. Prevent or interfere wth your communications wth union
organi zers at our |abor canps or premses where you |ive.

2. Srike or otherw se assault any uni on organi zer who i s

visiting, or attenpting to visit, workers at the | abor canps or ot her
premses where they |ive.

3. Dscharge, layoff or otherw se discrimnate a%ai nst any
enpl oyee because of his or her union activity, 'union synpathies or
assocl ati on wth union agents.

~ The Agricultural Labor Relations Scare has found that we

di scrimnated agai nst Sanuel Gonzal ez by discharging him Ve w ||
reinstate himto his forner job and gi ve hi mback pay plus seven percent
interest for any | osses that he suffered as a result of his discharge.

DATED. HG1 AAD MATY FARVG

By:

Represent ati ve Title

This is an official docunent of the Agricultural Labor Relations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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