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DEQ S ON AND CERTI H CATI ON GF REPRESENTATI VE

Following a Petition for Certification filed by the Uhited Farm
VWrkers of Anerica, AFL-A O (URW on Septenber 19, 1980, a representation
el ecti on was conducted on Septenber 25 anong the Enpl oyer's agricul tural

enpl oyees. The CGficial Tally of Ballots showed the followi ng results:

U=w. . . ... ... ..6l
No thion. . . . . . . . 46
Challenged Ballots. . . . 7
Total . . . . . . . . . .114

The Enpl oyer tinely filed post-election objections, two of which
were set for hearing. In these objections, the Enpl oyer alleges that a
Board agent addressed the Enpl oyer's workers prior to the election, told
themnot to believe promses of benefits nade by the Enpl oyer and said that
t he Enpl oyer woul d threaten the workers.

A hearing was hel d before Investigative Heari ng Exam ner (I HE)
Mchael H Véiss on March 31, 1981. In his Decision, which



I ssued on June 25, 1981, the IHE found that the Board agent did not nake
the inproper statenents attributed to himin the Enpl oyer's post-el ection
obj ections and that, even if the Board agent had nade the all eged
statenents, they woul d be insufficient grounds for the Board to refuse to
certify the results of the election. The | HE therefore recommended t hat
the Enpl oyer' s obj ections be dismssed and that the UFWbe certified as the
excl usive representative of the Enpl oyer's agricul tural enpl oyees.

The Enpl oyer filed tinmely exceptions to the I HE Decision and a
brief in support of its exceptions. The UPWfiled a brief in reply to the
Enpl oyer' s exceptions. The Board has considered the record and the
attached Decision in light of the exceptions and briefs, and has decided to
affirmthe IHE s rulings, findings, Y concl usi ons and recommendat i ons.

As we are affirmng the IHE s finding that the Board agent did
not nmake any inproper statenents when he addressed t he Enpl oyer's workers,
we find it unnecessary to reach the Enpl oyer's exceptions concerning the
| egal standard applied by the I|HE for review ng Board agent m sconduct and

the |HE s concl usion that the

¥ The Enpl oyer excepts to the IHE s credibility resolutions. To the
extent that such resolutions are based upon denmeanor, we will not disturb
themunl ess the cl ear preponderance of the rel evant evidence denonstrates
that they are incorrect. AdamDairy dba Rancho Dos R os (Apr. 26, 1978) 4
ALRB No. 24, reviewden. by G. App., 2nd Dst., Dv. 3, March 17, 1980;
Standard Dry V@l | Products (1950) 91 NLRB 544 [_26 LRRM 1531] . V¢ have
reviewed the record and find the IHEs credibility resolutions to be
supported by the record as a whol e. However, in discrediting the testinony
of B nest Saldivar, we do not re[l_%, as did the |HE on evidence of
Sal divar's anti-union beliefs. ere is anple support in the record for
the IHE s credibility resolution without reference to Saldivar's anti-uni on
st at erment s.

7 AARB No. 26 2.



al |l eged statenents could not have affected the outcone of the
el ecti on.
CERTI Fl CATI ON (F REPRESENTATI VE

It is hereby certified that a majority of the valid votes
have been cast for the United FarmWrkers of America, AFL-AQ and
that, pursuant to Labor Code section 1156, the said | abor organization
Is the exclusive representative of all agricultural enpl oyees of Nash-
De Canp Gonpany in the State of California for purposes of collective
bargai ni ng, as defined in Labor Gode section 1155.2(a), concerning
enpl oyees' wages, hours, and working conditions.

Dated: Septenber 4, 1981

HERBERT A PERRY, Acting Chairnan

ALFRED H SONG  Menber

JEROME R WALD E, Menber

7 AARB No. 26 3.



CASE SUMVARY

Nash-De Ganp Gonpany  ( URWY 7 ALRB No. 26
Case No. 80-RG7-D

|HE DEO S N

After the UPWfiled a representation petition on Septenber
19, 1980, an el ection was conduct ed armn% the agricul tural enpl oyees of
Nash- De Canp Gonpany on Septenber 25, 1980. The | oyer obj ected that
a Board agent addressed its enpl oyees on the day before the el ection
and told themthat the Empl oyer woul d make promses that it woul d not
keep and woul d threaten to call the imnmgration authorities if the
enpl oyees did not cooperate with the Enpl oyer. Based on his
credibility resolutions, the | HE found that the Board agent did not
nake the all eged statenents. The |HE also found that, even if the
Board agent had nmade the statenents, there woul d have been insufficient
grounds to set aside the election. The | HE therefore recommended t hat
the Enpl oyer's obj ections be dismssed and that the UFWbe certified as
the excl usive representative of the Enployer's agricul tural enpl oyees.

BOARD DEA S ON

~ The Board affirned the IHE s ruli nPs,_ findi ngs, and
concl usi ons, except that in viewof its conclusion that the Board agent
did not nake any I nproper statenents when he addressed the workers, the
Board declined to adopt the IHE s finding that the alleged statenents,
even i f nade, woul d not have tended to affect the outcone of the

el ection. (pjections dismssed. WWocertified,

* * %

This Case Summary is furnished for information only and is not an
official statenment of the case, or of the ALRB

* * %
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M chael J. Hogan and Spencer C Hpp (on the Brief),
Littler, Mendel son, Fastiff & Tichy
for the Enpl oyer, Nash-De Canp.

Mar cos Canmacho and Marco Lopez,
for the hited FarmWrkers of Anerica, AFL-A O

STATEMENT G- THE CASE

MCOHAEL H VWSS Investigative Heari ng Exam ner: Thi s
case was heard in Msalia, Caifornia, on March 31, 1981.
Previously, on Septenber 19, 1980, the Whited Farm VWrkers of
Arerica, AFL-QO (UFW filed a Petition for Certification. A
representation el ection was hel d on Septenber 25, 1980, anong al l
the agricultural enpl oyees in California of Nash-De Canp (Enpl oyer)

The result was:
UFW 61

No Uhi on 46

Uhresol ved chal | enged 7
bal | ots

TOTAL 114



The Enpl oyer tinely objected to the el ection, alleging nineteen
purported grounds for setting aside the election. Pursuant to his
authority under 8 Cal . Admn. Code § 20365(c), the Executive Secretary
di smssed seventeen of the objections and set two (.Enpl oyer's (bj ections 8
and 9) for hearing. Thereafter, the Enpl oyer's Request for Review of the
di smssed objections was denied. The follow ng consol i dat ed obj ecti on was
set for hearing :

1. Wether Board agents instructed the enployees prior to the
election not to believe promses of benefits nmade by the Enpl oyer, and
informed the enployees prior to the election that the Eployer would
threaten the workers, and if so, whether such statements affected the
out cone of the el ection.

Bot h the Enpl oyer and the UFWwere represented by counsel
at the hearing and were given full opportunity to participate in
the hearing, including examning wtnesses and filing briefs. v

Uoon the entire record,? including ny observation of the deneanor

Y The parties requested and were granted extensi ons until My 8,
1981, to file their post-hearing briefs. During that portion of the
heari ng when Board Agent Lorenzo A derete testified, he was
represented by John Mbore of the General (ounsel's office.

Z  The record consists of the testinony of the five wtnesses
called by the parties, as well as Enployer's Exhibit No. 1 which is
attached hereto as an appendix. In addition, Admnistrative Notice
was taken by the |HE of California' s work furlough statute Penal
Code § 1208, and the Ior evious conplaint filed agai nst NASH DE CAWP,
80 CE-56-D, et al., alleging various unfair |abor practices occuring
prior and subsequent to the el ection herein. Several of the
wthnesses at that prior hearing, particularly BErnest Sal divar, also
testified at this hearing.



of the witnesses, and after consideration of all the evidence and the parties
post-hearing briefs, | nake the followng findings 3 of fact and concl usi ons

of | aw

FIND NG G- FACT

GBIECTI ON THAT BOARD AGENT MADE | MPRCPER STATEMENTS
TO THE EMPLOYEES ABQJT PROM SES OF BENEFI TS AND
THREATS BY THE BEMPLOYER

Respondent called two wtnesses in support of this objection
all egation, Board Agent Lawence or Lorenzo A derete and an enpl oyee,
Ernest Saldivar. A derete testified that he was assigned as agent-in-
charge of the NASH CE CAWP el ection the day after the Certification
Petition was filed. n Septenber 23 at the pre-el ection conference he
advi sed the enpl oyer's representati ve and counsel that he w shed to visit
the enpl oyer's crews at work the followng day in order to notify them of
the election procedures. The next day, Septenber 24, A derete,
acconpani ed by Beatrice Espinoza, a Board clerical enployee, drove out to
the enpl oyer's field at approximately 9:00 a.m According to Al derete
he spoke in Spanish to two separate crews that norning.? The first crew
he spoke to was | abor contractor and foreman R cardo Bautista crew After

greeting Bautista in the avenue and introduci ng Ms.

3/ Al dates refer to 1980 unl ess otherw se i ndi cat ed.

4/ There was testinony that a third snaller crew of 14-15 workers was
al so working there that norning, Tr. 38, but no evidence was presented that
they were also gathered together to hear Al derete’s el ection talk.



Espi noza, Al derete asked Bautista to gather his crewthere in the avenue so
they could be notified of the election. Wen the workers cane out of the
field and gathered in a group Alderete asked Bautista to | eave and then
addressed the group. Wiile he spoke to the group, Ms. Espinoza
distributed the ALRB's Notice and Drection of Hection formto each worker
(see Appendix I). Alderete testified that he gave the sane basi c speech to
both crews that he had devel oped fromhi s experiences in conducting
previous el ections as well as fromthe Board's RC Manual ¥ Al derete
I ntroduced hinself and inforned the first group of worker that he was from
the Sate and explained to themthat an el ection was going to be held the
next day, indicating the times and the sites. He further said that nany
persons fromthe conpany and the union may have al ready spoken to them ¢
but their vote and the el ection was to be conducted by secret ballot so
that no one woul d know how they voted. He then asked if there were any
questions. There were none. A derete estimated his talk lasted three to
five mnutes.

Alderete and Ms. Espinoza were then directed by R cardo

Bautista to the second crew, which was supervised by Bautista' s wfe,

Margarita. Ohce again the enpl oyees were gathered in a

5/ Aderete testified to participating in 90-100 el ection
proceedi ngs, 40-50 as the Board agent-in-charge, in his nore than
four years wth the agency. Tr. 29.

6/ Aderete testified he had not personal |y heard or observed
conpany or union representatives speak to NASH DE CAWP enpl oyees. He
based this corment on his experience as to what conmonly occurred
prior to an election, Tr. 23-26



group in the avenue and Al derete addressed them Ms. Espinoza
again distributed the Noti ce formto each worker while A derete
spoke. A derete nade essentially the sanme tal k to the second crew as the
first, informng then of the election sites and tine, explaining the
el ection procedure and the secret ballot. A the conclusion A derete
asked if there were any questions. There were none. The talk to
Margarita's crewwas equal ly short, lasting three to five mnutes.
A derete testified that he nmade no reference before either crew about the
conpany naki ng promses it would not keep or the conpany threatening the
workers with immgration.

A derete was a particularly credible witness. He comes
across as an articul ate, sincere professional who is business-

i ke and succinct both as to the testi nonial substance as wel|l as

his testinonial manner.

The only other witness called by the Empl oyer was an
enpl oyee, Ernest Saldivar. Saldivar, an enpl oyee wth Nash De-
Canp for nore than two years was an acknow edged strong no-union
advocate. Saldivar had been working in Margarita Bautista' s crew that
harvest and on the day of Alderete's talk. He corroborated that A derete
cane after 9:00 a.m and spoke to the crew whi ch was gathered in a group
in the avenue. A derete introduced hinself to the group and told them
that an election was to be held the next day, explaining the sites and
tines and the general procedure that was to be fol |l owed. However,
Sal di var then went on

7/ Two of the wtnesses called by the UAW Carolina and Rosa Fel i pe
wer e known and acknow edged strong UFWadvocat es.



to testify that A derete warned the group that the conpany woul d nake

promses which later on they probably would not fulfill and

that the conpany nay threaten to call immgration if the workers

did not cooperate withit.¥ Saldivar estimated that A derete

spoke for twenty mnutes but could give no context for these statenents or any
other statenents Al derete nmade during the talk. Saldivar also testified that
there were three board agents there that day.

Saldivar's testinony satisfied nearly all the indicia of untrustworthy
deneanor. He was nervous and fidgety and oftentinmes was inaudi ble. He was
def ensi ve and occasional |y incoherent. In addition to his acknow edged strong
no-uni on beliefs, he admtted on cross-examnation to being significantly
obligated to the Enpl oyer because of the Enpl oyer's voluntary recent
participation in a work furl ough programwhile Sal divar served five nonths in
jail for assault and battery. Saldivar's willingness to testify on behal f of
the conpany i s understandable, but he is not to be believed.

In addition, the UFWcal | ed two ot her workers fromMargarita s crew
Rosa Fel i pe and Jorge Al varado, who fully corroborated A derete's tesitnony
regarding the nature and length of talk to their crew

Finally, the Enployer called no other wtness to corroborate

Saldivar's version of Alderete's talk to Margarita' s crew, even

8  Tr. 48-49.



though Sal divar testified that he purportedly heard at the concl usi on
of Alderete's tal k a nunber of the workers di scussing

and bei ng concerned about Al derete's warnings.?

GONALUS ONS OF LAW

The NLRB has enpl oyed two different standards in determning
whet her to set an el ection asi de because of m sconduct by Board
agents. In sone cases, the Board has | ooked to the effect or
i npact of such conduct on the outcone of the election. |n other
cases, the Board has considered the possible detrinental effect of
the agent's msconduct upon the integrity of the Board' s el ection
processes, regardl ess of the outcome. WIIlians, Janus and Hihn,

NLRB Regul ati on of Hection Gonduct, pp. 360-361.

NLRB el ections, have been uphel d where Board agents commt-
ted acts of fraternization or nmade statenents which coul d be
interpreted as favoring one side, but there was no effect on the
election. See, e.g., NLRB v. Dobbs Houses, Inc., 435 F.2d 794
(5th dr., 1970) [76 LRRV2120]; V&l d Sound, Inc., 203 NLRB 366
(1973) [83 LRRVI 1125]; Vdbash Transfornmer Gorp., 205 NLRB 148
(1973) [83 LRRM 1545]. On the other hand, the NLRB has stated
that it may set aside an el ection where commssion of an act

tends to destroy confidence in the Board' s el ection processes, or

9 The Empl oyer called no workers to testify regardi ng
A derete's talk to Rcardo' s crew even though the foreman R cardo

was present for approximately one to two mnutes of the three
mnute talk.



coul d reasonably be interpreted as i npugni ng the el ection

standards, even if the voting is not affected. See, Athbro

Preci si on Engi neering Gorp., 166 NLRB 966 (1967) [65 LRRM 1699];

cf. NLRB v. Fenway Canbridge Mtor Hotel, 101 LRRM 2859 (1st dr.,

1979), where the First Grcuit ruled that the Athbro standard

is the only applicable standard to apply in determni ng whet her

a Board agent's conduct invalidated an el ecti on.
The ALRB, however, has held that it wll not set aside an
el ecti on based upon bias or an appearance of bias unless it

affected the conduct of the election and inpaired the balloting s

validity as a neasure of enpl oyee choice. pachella Gowers, Inc. 2 ALRB

No. 17 (1976); Bruce Church, Inc., 3 ALRB No. 90 (1977) Mke Yurosek & Son,

Inc. 4 ALRB No. 54 (1978); and Paul W Bertuccio & Bertuccio Farns, 4 ALRB
No. 91 (1978).

The Board's standard for setting aside an el ecti on because

of Board agent m sconduct was stated in Bruce Church, Inc., supra,

and re-enunciated in Mke Yurosek & Sons, supra, as follows:

“In Bruce Church, Inc. 3 ALRB No. 90 (1977), we
enunci at ed a standard which required the setting
asi de of an el ection where the conpl ai ned-of Board
agent conduct was 'sufficiently substantial in nature
to create an at nosphere whi ch rendered
i nprobabl e a free choice by the voters'."

4 ARBNQ 54 at p. 3
This standard is consistent with the Board's strong presunption in favor of

the certification of election results. See, e.g. , Perez

Packing, Inc., 2 ALRB No. 13 (1976); Chula Vista Farns, 1 ALRB
No. 23 (1975) .

Aprinmary policy reason for this presunpti on was expressed



by the Board in Darrigo Bros, of Galifornia, 3 ALRB No. 37 (1977) at p. 4 :

"... [Tlo set aside an election in the agricultural context neans that
enpl oyees will suffer serious delay in realizing their statutory right to
col l ective bargaining representation if they choose to be
represent ed".

It is ny finding that Board Agent A derete did not nake any
statenents warning the two assenbl ed crews that the Enpl oyer woul d make

promses that it probably woul dn't keep and that the

conpany nmay threaten to call immgration if the workers did not cooperate
wthit. The only wtness to testify concerning these purported
statenents, Ernest Saldivar, was totally unworthy of belief. Mreover,
even if the statenents had been nade, al though hi ghly inproper, they woul d
be insufficient to set aside the election as the Enpl oyer has failed to
present any evidence that the alleged statenents nade by Board Agent

A derete adversely affected the results of the election. No w tness
testified that the alleged statenents had sone effect, let alone a
substantial effect, that interfered wth the enpl oyees' exercise of their
free choice. See, e.g., NLRB v. Mnroe Auto Equi pnrent Conpany, 470 F. 2d
1329, 1332, 81 LRRM 2929, 2930 (5th dr., 1972); T.MY. Farns, 2 ALRB No.
58 (1976).

GONCLUS ON AND RECOMMENDATT ON

Based on the findings of fact, anal ysis and concl usi ons of |aw herein,
| recommend that the Enpl oyer's objection be dismssed and the Lhited Farm

Wrkers of Anerica, AFL-A Q be



certified as the exclusive bargai ning representative of all the
agricultural enpl oyees of the Enployer in the Sate of Galifornia.

DATED June 25, 1981.
Respectful ly submtted,

)
E—

MCHAEL H VA SS
I nvestigative Hearing Exam ner
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