VWit sonville, Galifornia

STATE OF CALI FORNI A
AGRI CULTURAL LABCOR RELATI ONS BOARD

DEL MAR MUSHRCOMS, | NC. |

Respondent , Case No. 79- CE 204- SAL

and

UNl TED FARM WORKERS OF
AVER CA AFL-A Q

7 ALRB No. 41

e N N N N N N N N N N N

Charging Party.

DECI SI ON AND CORDER
Oh January 26, 1981, Admnistrative Law Officer (ALO Ron

G eenberg issued the attached Decision and recomrended Order in this
proceeding. Thereafter, General Counsel tinely filed exceptions and a
supporting brief, and Respondent filed a reply brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricul tural Labor Rel ations Board has delegated its authority in this
matter to a three-nenber panel.

The Board has considered the record and the attached Deci sion
in light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALO and to adopt his recomrended
Order. W agree with the ALO s conclusion that the CGeneral Counsel
failed to establish a prima facie case that Respondent viol ated Labor Code
section 1153 (c) and (a) . Jackson and Perkins Rose Conpany (Mar. 19,
1979) 5 ALRB No. 20; Verde Produce Conpany ( Sept. 10, 1981) 7 ALRB No.
27.

Respondent alleges that the General Counsel's exceptions



to the ALO s Decision were frivolous, and Respondent therefore requests

rei mbursenment of the costs and attorney's fees it incurred responding to
CGeneral Counsel's exceptions. W recently concluded, in Neuman Seed Conpany
(Qct. 27, 1981) 7 ALRB No. 35, that this Board does not have authority to
make an award of attorney's fees and litigation costs against the General

Counsel . W therefore deny Respondent's request.

CROER

Pursuant to section 1160. 3 of the Agricultural Labor Rel ations
Act, the Agricultural Labor Rel ations Board hereby orders that the conpl ai nt
herein be, and it hereby is, dismssed inits entirety.
Dated: MNovenber 16, 1981
JGN P. MCARTHY, Menter

AFREDH SONG Mnber

JERME R WALD E Menter

7 ALRB No. 41 2.



CASE SUMWARY

Del Mar Mushroons, |nc. 7 ALRB No. 41
(URWY Case Nb. 79- & 204- SAL
ALO DECI SI ON

The ALO concl uded that Respondent did not violate the Act by
di schargi ng enpl oyees Dani el Rangel, Antonio Rangel and Pedro Garcia.
Al though there was evidence that the three enployees had engaged in
uni on or?an|2|ng activities, the ALO found that General Counsel failed
to establish a prima facie case of a section 1153(c) and (a) violation
because there was insufficient evidence that Respondent had know edge of
such union activity, and also insufficient evidence that the discharges
were based on the enPonees' uni on acitivitr. The ALO found that the
di scharges resulted froma breakdown in enpl oyee- management rel ations
rat her than anti-union aninus,

BOARD DECI S| ON

The Board affirmed the rulings, findings and concl usi ons of
the ALO and ordered that the conplaint be dismssed inits entirety.
Based on its decision in Neunan Seed Gonpany (Oct. 27, 1981} 7 ALRB
No. 35, the Board denied Respondent's request for the attorney's fees
idt incurred responding to General Counsel's exceptions to the ALO s

eci si on.

* k% *

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * %






STATE OF CALI FORNI A
BEFORE THE
AGRI CULTURAL LABOR RELATI ONS BOARD

DEL MAR MUSHROOMS, I NC.,

Respondent, Case No. 79-CE-204- SAL

and

UNI TED FARM WORKERS CF
AMVERI CA, AFL-A Q

Charging Party
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APPEARANCES:

Jose B. Martinez, of Sacranento,
Glifornia, for the General
Gounsel

Patricia J. Rynn, Mrion
Quesenberg, Dressier, Stoll,
Quesenberg, Laws and Bar sam an,
Newport Beach, California, for
t he Respondent
CEA SION
STATEMENT OF THE CASE
RON GREENBERG Admnistrative Law Oficer: This case was heard before

nein Salinas, Galifornia, on Septenber 24, 25, 26, 29, 1980. O August

24, 1979 a conplaint issued based on a charge filed agai nst Respondent,

al l eging violati ons of

Y Unless otherwise stated, all dates refer to 1979.



Sections 1153(a) and (c) 2 of the Agricultural Labor Relations
Act (hereafter the " Act"). By answer filed Novenber 6,
Respondent denied coomtting any violations of the Act.

Al parties were given full opportunity to participate in
the hearing. The CGeneral Counsel and the Respondent filed post-
hearing briefs.

Woon the entire record, including ny observation of the
w tnesses and after consideration of the briefs filed by the
parties, | nake the foll ow ng:

FI NDI NGS5 OF FACT

| . Jurisdiction

Del Mar Mushroons, Inc., is a corporation engaged i n grow ng
nmushroons in Monterey County, California, and is an agricul tural
enpl oyer wi thin the nmeaning of Section 1140.4(c) of the Act.

The UFWis an organi zation in which agricultural enpl oyees
participate. It represents those enpl oyees for purposes of
col lective bargaining, and it deals with agricultural enployees
concerni ng gri evances, wages, hours of enpl oyment and conditions
of work for agricultural enployees. The UFWis a | abor
organi zati on w thin the neaning of Section 1140.4(f) of the Act.
Il. Respondent's (perations; Background

The work force is broken down into two nain categories: the

pi cking crew, and the outside crew, or general |abor crew

2/ Al statutory references herein are to the California Labor
Code unl ess ot herw se specifi ed.



Al though presently expanded to about 52 workers, there were
considerably less at the tine of the alleged discharges.

In the years beginning in 1977 with the hiring of Dave
Di stefano as general manager there was a rather conplete change in
t he conpl exi on of management. Sal vador Favela, who began working at
Del Mar as a general |aborer in 1971 and worked hinself up to grower
in 1976, was in charge of the whole plant for the two years prior to
Dave's taking over in 1977. At that tine, his position was changed
to that of production manager, and he reported directly to Dave.
The forenen of the outside crew and the picking crew continued,
however, to report directly to Sal.

Sal Favela testified that Joe Nuno was nore of an "all-around
man" for nuch of 1977, and Sal doubted very nuch that Joe was titled
"assi stant general nmanager" at the time. According to Sal, the
pi cking foreman m ght have reported directly to Joe by the time Sal
left in 1979, but not as early as 1977.

Dave testified that Joe was a part-time worker at Del Mar when
Dave arrived there. \When Joe graduated from high school, Dave
wanted himas a liaison with the workers. The process of expanding
Joe's powers was a gradual one, and continued despite appearances of
wor ker resentment towards Joe. Dave felt that dealing with such
resentment was just one nore thing a man had to deal with if he were
to have authority.

Joe, however, testified that when he finished school, Dave
and Sal offered hima full-tinme job as a supervisor, foreman and

assistant grower. He claimed that Daniel



Rangel was the nain instigator in the workers resentnent towards him
Joe said that he had no doubts that he was a supervi sor since 1977
and that both the picking and outside forenen would report to him
He said that Art D stefano and he had divided Sal's responsibilities
when the latter left¥ although no general neeting was held to so

i nformthe workers.

Antoni o Rangel had been foreman of the outside crew and he
testified that he reported to Sal while he was foreman. Wien Sal left,
he reported to Joe who nai ntai ned the same systemof directing Antonio
verbal ly as had Sal .

Wl do Martinez was placed over Antonio on July 4. Dave testified
that VWl do was brought in because of plant nodernizati on and expansi on.

Dave testified that Respondent had a very bad rmushroom di sease
probl emand was determned to train the nen to conbat it. They
attenpted rigid control neasures—the picker was to | eave nushroons in
the house in which they were picked, then brush their feet and dip their
trays in a solution upon | eaving a house. Dave said that he started
these procedures wthin a year after he came to Del Mar. He held
several general neetings wth the workers concerni ng these neasures and
he was prepared to fire a worker dependi ng upon how many ti nes he was

warned. Men were verbal ly repri manded al nost every day. Dave said

3/ Sal Favel a's deneanor as a wtness reveal ed deep seated resentnments
between himand Del Mar nanagenent. H s allegiance was wth the rank
and file workers, not nanagenent.



that he had fired three or four nen for sanitation reasons,
particularly for not changing their clothes. He instituted a three-
warni ng systemsonetine in June or July. Dave recalled installing
four new di pping pans. There were sone foot pans al ready there.

Dave indicated a policy of paying pickers for partially filled baskets
to encourage themnot to take themout of a house. There was evi dence
that nanagenent had instituted a policy of controlled observation in
the houses to insure that these procedures were being fol | oned.

Joe testified that the new procedures were about 1% years ol d
when Pedro Garcia was fired. Because workers were afraid of getting
"ripped of f" for partially filled baskets, they instituted a policy
of paying in full for half-baskets when workers were noved to
di fferent nushroomhouses. Joe said the policy of not noving
nmushroons began in 1978, and the policy of dipping the trays a little
before that. He said that Sal hel d some general neetings about these
new procedures. Joe testified that there was no previous di ppi ng
pol i cy.

Sal testified that the dippi ng techni ques had been in operation
since he started in 1971. He said that the policy of not
transferring nushroons began around 1976 when they began payi ng by
the piece-rate. He testified that the innovations to conbat the
di sease probl emintroduced by the new owners consi sted of putting caps
on the nushroons, adding two new di pping barrels, and addi ng the pay

i ncentives for |eaving the baskets inside.



I11. The Alleged D scrimnatory D scharges A
A Daniel Rangel

Dani el had worked 3-4 years at Del Mar, first as an hourly
worker, and then as a forklift operator, a job with nore
responsi bility. He had never been disciplined, nor warned, nor told
that his work was unsati sfactory.

Joe said that Daniel was a good worker, but a bit lazy, and that
occasionally Sal had that problemwith him Joe testified that Sal, in
his presence, verbally reprinmanded Daniel a fewtines for Daniel to be a
little nore careful wth the machine. Joe testified that he repri nanded
Cani el once or twce for the sane reason. He was never personal |y
warned about urinating in public. A general warning about urinating was
given two or three tines to the crew Dave Ostefano testified that
Caniel was a very good and reliable worker, and that he never had any
problens wth him

Caniel testified that he had known Joe for a few years before Joe
had becone a supervisor. He had lived in the house owned by Joe's
not her for tw years; and Joe had been an hourly co-worker.

Joe testified that he had gotten along fine wth Dani el when they
were co-workers, but when Joe was pronoted he felt Daniel's responses
becane very sharp whenever Joe gave himan order. Daniel woul d joke
and get the others | aughing when Joe gave an order, and woul d say
things like "Wo are you?" and "Wat do you do here?", naking fun of
Joe. It happened all the tine whenever Joe gave an order and it was very

unconfort abl e.



Joe said that Sal had nmade it clear to the workers that he was
Sal 's assistant, and had authority over them and that doubts as to
his position were not the reason Daniel talked to himlike that
Daniel testified that on the day of the incident, he had
started work at 5:00 a. m and quit at 11:30 p. m. A 10:45 p. m. ,
the entire hourly crew was returning fromthe house where they were
working to | eave equi pnent at the office, and that he was wal ki ng
about fifteen feet ahead of the rest of the crew Joe passed hi mby
and told the rest of the crewto return to work. Daniel said that
the crewwas in front of the nunber six house, and he was in front
of nunber four, when Joe stopped the crew Daniel said that after
Joe passed him he | ooked into the dining area fromthe doorway to
see that the bathroomwas filled with 6-8 pickers who finished
prior to the general |abor crew He then walked toward the fence
and urinated there. He testified that he had to go very badly and
there were no worren or children on the premses. The fence was
about thirty feet fromhouse nunber two, and the other bathroom
that was available to the workers was behi nd nunber seventeen. As
he wal ked toward the fence he heard Joe tell the rest of the crew
toreturn to work. He understood that he was al so supposed to
return to work. After he urinated and while zipping up his pants,
Joe approached himand said that Daniel should not be urinating
there. Daniel said Joe spoke | ouder than nornal, and he told
Daniel to followhimto the office. There he told Daniel to come

the next day for his check. Daniel left and



net Antonio, told him that he had been fired, and then Antonio
confronted Joe. After Antonio and Joe argued for ten mnutes, Joe
call ed Dave to cone down.

Arturo Hores, a nenber of the outside crew testified that when
Joe approached the crewand told themto go back to work, they were not
all in one group but spread out, and only those in front were
personal ly told to return. He had not yet turned back when he heard
an argunent devel op bel ow house nunber two, between Dani el and Joe.

The approxinate timng of the incident as testified to by Daniel
was corroborated by Hores, an hourly worker, Antonio, foreman of the
general |abor crew and Francisco Perez, a picker, who said the picking
crew had finished at about 10: 00 p. m.

However, Joe testified that it occurred about 5: 30-6: 00 p. m.  but
|ater changed his testinony and placed it about 8:30-9:00 p. m. This
latter tine was corroborated by the general nmanager, [Dave.

Joe testified that Daniel was only five feet anay fromthe rest
of the crew when he passed him Joe said he net the rest of the crew
infront of nunber three, and he spoke | oudly enough to the crewin
asking themto return to work so that Daniel could hear. The crew
turned back but Daniel kept on wal king, and Joe felt that unl ess he
told Daniel personally, Daniel would claimnot to have heard. Joe
said he approached Daniel in front of nunber two. Joe testified that
Dani el coul d not have seen that the bathroomwas filled because Dani el
was closer to the fence than the doorway when he approached him Joe

further stated that Dani el could not have had



enough tine to look inside and return to where he was when Joe saw
him Joe said that Daniel refused to go back to work, and when Joe
asked why not, Daniel said sinply that he would not go. According to
Joe, Daniel then tried to urinate on himfromtwo feet anway. Joe was
shocked and asked Dani el why he did that and Dani el sai d because he
felt likeit. Joe testifiedthat At O stefano was wal ki ng by at that
nonent when Joe asked Daniel again why he had done it. This tine
Daniel clained that "the restroons were occupi ed.” Joe said Art then
checked the bathroomin the dining area to see that four or five

pi ckers were there washing their hands, but checked the bat hroomin
back and it was enpty. At returned and asked what was wong, and Joe
expl ai ned what had happened to him The pi ckers had gat hered around,
and the rest of the general |abor crew had turned around and started
wal ki ng back. Everybody started | aughi ng and Joe fired Daniel.

Joe testified that he and At wal ked to the office to call Dave
whi | e Dani el stood outside. Antonio, who had along with the rest of
the general |abor crewturned around after Joe had asked themto return
to work, had gotten as far as house nunber seven or eight. They
turned around and cane back when they saw t he di scussi on between [Dani el
and Joe. Joe testified that at first Antonio said nothing. However,
when Joe cane back out of the office, Antonio confronted him

Both Antonio and Joe testified that Antoni o chal l enged Joe' s
ability tofire Daniel for "t hat" (Antonio) or



"that reason"” (Joe). Both stated that Joe said he could fire both
the Rangels if he wanted to. Joe and Antonio agree that Antonio
then chal | enged Joe to go ahead and do it.

Antonio testified that Joe braced hinself as if he wanted to fight
Antonio, wth his fists cupped and hands rai sed. Joe denied this,
sayi ng that he w shed things woul d stop because of the gathering crowd.

Joe also testified that neither Rangel went back to work, because
everyone had finished by then, and that Dave tol d everyone sinply to go
hone.

Cave testified that he was told on the phone that there was a
“probl ent, so he came down. Wi en he got there, he saw a congregation of
nen wth Daniel and several men comng up fromtheir cars. He stated he
knew that there was a confrontation wth Joe. He first testified he
decided to cool things down and told everybody to go hone, except those
who were still working. However, he later testified that he told the
Rangel s to go hone after the incident, and that they did so. Dave |ater
clarified that he told everyone at the scene of the incident to go hone.

Daniel testified that Dave told himto return to work that
evening, which he did for another fifteen mnutes. Antonio also
testified that he returned to work after the argunent, as did Arturo
H ores.

The Daily Tine Sheet (Resp. #1) indicates that both Antoni o and
Dani el worked 18 hours on June 27, the day of the urinating incident,
consistent with Daniel s testinony, starting at 5:00 a. m. and finishing

at 11:30 p. m. Al conpany wtnesses
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deny that either Rangel worked such a | ong day.

Joe testified that Daniel did not cone inat 5:00 a. m that day,
but rather 7:00 a. m. , and that he did not work 18 hours. As noted
above, both Joe and Dave pl aced the confrontation around 9: 00 p. m.
and testified that both Rangel s | eft rather than goi ng back to work.
Joe testified that he felt the tine records of that day concerning the
Rangel s were wong, distinguishing "paid for" tinme fromactual work
tine. He saidthat it was the responsibility of the forenan, Eul ogio
Garcia, tofill inthe tine sheet. Joe testified that the forenman
relied upon what the enpl oyee told himand what the forenan hinsel f
could verify. Joe testified that this tine sheet was the only one
reflecting the tine a worker started and when he finished. Joe al so
testified that the incident itself |asted 1¥2hours.

Dave testified that a foreman has discretion to award workers
for good work by adding hours to their tine sheet. He did not find it
"odd" that the Rangel s woul d be awarded extra hours the night of the
I ncident, although he knew that they did not go back to work. Dave
said that he shoul d have questioned his forenman about rewarding the
Rangel s that night wth extra hours, but he did not.

Caniel testified that the next day he worked until about 5:00-
5:30 p. m., when Joe cane out and told himto followhimto the
office. Daniel testified that at the office Dave handed an envel ope
to 'Joe, who gave it to Daniel saying that it was his check and that he

was fired. Joe gave as the only
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reason that Daniel was uncooperative and that they did not want
any nore problens with him

Joe testified that Dave told Daniel the next day that he woul d
not stand for insubordination. Joe told Daniel that what he had done
was unjustified. Joe said that Dave asked Daniel if he renenbered
what he had done the previ ous evening, to which Daniel said no.

Dani el was gi ven an expl anati on.

Dave also testified that Daniel was given an expl anation as to
why he was fired. Dave testified that after Joe expl ai ned what had
happened he wanted to see Daniel the next norning. He talked it over
wth Art, and was quite irritated that Daniel had urinated outside
because of heal th inspections, sanitation concerns, and because they
had had a problemw th the nen using a neighbor's property as a
restroom According to Dave, it was not only the urination but its
conbi nation with the refusal to go back to work that Dave found
intol erable and why he termnated Daniel. Joe and Dave further
disputed Daniel's ability that night to see that the bat hroomwas
filled.

Caniel testified that the bathroomwas twenty feet fromthe
doorway of the dining room was | it, and he could see six to eight
pi ckers inside. As noted above, Joe clained that Daniel sinply did
not have tinme to | ook inside and get back to the spot where he
urinated. Daniel clained that the bat hroomdoor was broken, and that
he coul d see into the bathroomfroma distance greater than the
dining area. Joe denied that the door was broken, testifying that it
had a spring lock that autonatically closed. Dave corroborated this

and said that he
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was very consci ous about keepi ng the door worki ng because of a
previous citation he had received. He stated that he personal |y used
It two tothree tines a day. Health regulations require a self-

cl osi ng door.

Joe admtted that in a previous hearing he had testified that
Caniel had urinated in front of the dining area, but now was
testifying that Daniel urinated in front of nunber two. Dave deni ed
having said that Daniel urinated in front of the dining area, as he had
wittenin G. C. #8. Daniel testifiedthat it was common practice to
uri nate outside, including foremen, namng Ranon G otez and Joe, who
he said did so frequently. Manuel Espira testified that he had been
caught by Joe urinating in the nushroomhouse and was told that he
would be fired if he did so again. Joe corroborated this testinony.
Jorge Hores testified that he saw nen, including Dave, Joe and Chet
Frangi pini, the owler, urinate outside, and he saw Dave urinate into
the conpost pile used for the nushroombeds. Dave deni ed ever
urinating in the open at the plant.

B. Pedro Garci a

It is undisputed that Pedro was a good worker. Dave said he
was the best picker. However, there is contradictory testinony
concer ni ng whet her he was warned or reprinanded about failing to
foll ow proper sanitation procedures. Pedro testified that he had
never been reprinanded. He stated that on one occasi on his new
foreman, Santos Aguilar, had questi oned hi mabout carrying sone
baskets from outsi de nunber twel ve into nunber ten, and told hi mnot

to. Pedro then expl ained to Santos
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where he got the baskets and Sant os dropped the subject. Sal
testified that he had never reprinmanded Pedro or had any probl em
wth himconcerning the policy of dipping his tray.

Joe testified that Pedro had been warned about not di pping his
tray properly by his foreman. Dave testified that Pedro was
repri manded several tines. Mreover, Dave said that verbal reprinands
were given practically every day and hence were conmon.

Pedro testified that on the day of the all eged incident he had
| eft house nunber thirteen with Jesus Cano and soneone el se and went
to nunber ten. He picked up extra baskets outside nunber 12, stacked
theminside one another in his tray, but had no nushroons. He had
di pped his tray before placing the baskets in them Joe passed thema
little before they entered house nunber ten w thout saying anyt hi ng.

Jesus CGano testified that he had fol |l oned Pedro out of nunber
thirteen the day Pedro was fired, and that neither he nor Pedro carried
anything in their trays. Pedro picked up sone baskets outside of
nunber thirteen but he did not know where. According to Cano, Joe
passed by about six feet away and said nothing. Jesus said At
D stefano was not there, and he did not recall seeing a spraying rig.
Jesus indicated that it was between 7: 00 and 8: 30 p. m. when they |eft
nunioer thirteen and went to nunber ten.

Joe testified that around 6: 00 p. m. he and At were working on
the spray rig that day outside nunber ten. Pedro was wal king fromthe
general area of nunber twelve toward nunber ten. The spray rig was

five toten feet in front of nunber ten.
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Pedro was al one and had four full baskets of nushroons in his tray.

Joe said that Art and he confronted Pedro and asked hi mwhy he
was carrying the nushroons. He said nothing and they asked himto
return themto the house he got themfrom He refused and Joe told
himthat he woul d fire hi mbecause he had been previously warned.
Pedro agai n refused and Joe asked himto follow himto the office.

Dave testified that he was told that Pedro had carried four full
baskets out of a house. A though acknow edgi ng that he woul d r enenber
the difference between 3/4 and four full baskets, he could not recall
his statenents in G. C. #9, that Pedro had carried only one basket
3/4 filled, and that house nunber thirteen was under controlled
observation by forenen. He indicated that possibly the incident
occurred at 6: 00 p. m. H could not recall having stated, as he did
inG. C. #9, that Jesus Val esquez (CGano) and S ephen Moreno were wth
Pedro at the tine.

Pedro's accounts of the events surrounding his discharge are
both different fromeverybody el se's and confused. He recalled an
i nci dent where Santos observed him HEra mQhoa, Antonio and others
tal king about organizing for a union. Santos all egedly passed by the
equi prment war ehouse at noon, about six feet fromthe door, while they
held this neeting. Wien this happened is unclear. First, Pedro
testified that it was just before, probably the day before, he was
di scharged. However, as he el aborated the incident, he seened to

testify that he
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was discharged that very day. Then on cross-examnation he
explicitly said both incidents occurred on the sane day. He
testified that the nen continued to talk for 15-20 mnutes after
Santos had passed by and that, "Afterwards, during the working
hours, | got up and was going to ny work. As | was leaving to the
work, he called ne, and he was about ten neters anay at a

di stance." Santos gave hi mno expl anation and took himto the
office. Art, Dave and Joe were in the office and he was

di schar ged.

Cchoa testified that around the 9th or 10th of July, Santos
passed by while he, Pedro and Antonio held a nmeeting at around 12: 05
p. m. in the warehouse about the union. Smlarly, Antonio indicated
that once he had been overheard by Santos around noon at the
war ehouse whil e the union was bei ng di scussed. Santos deni ed ever
hearing Pedro tal k about the union, or any of the other workers. He
also could not recall the date or tine that Pedro was fired.

Dave testified that he explained to Pedro that he had been warned
before and that he had been insubordinate in refusing to return to work.
Dave said that it was Pedro's refusal to bring the nushroons back, his
i nsubordination, and not his failure to dip, which |ed to discharge.
Hwever, in G. C. #9, Dave gave as his reason for termnating Pedro his
bringi ng nushroons out of the house, and ot her reasons not brought up
during the hearing. Insubordination was not nenti oned.

Joe testified that when he and Art brought Pedro to the
office they tol d Dave what had happened, and that Dave proceeded
to explain to Pedro why he was bei ng di scharged.

-16-



Pedro testified that after Santos told himto go to the office,
Joe, Art and Dave were there with an already prepared check when he
arrived. Art informed himthat he was di scharged wi thout explaining
why. Art said "Co with that notherfucker”, (Sal) "he has work for
you." After replying that he would work wherever he wanted to, he was
told by Joe that he was uncooperative and that he had to be gotten rid
of . Pedro testified that Joe said it was not beneficial to themto
keep him because he would not cooperate with them Pedro asked for
further explanation but got none, except that Joe said they wanted "t o
get rid of all the old workers", and they would all be discharged too.
Joe deni ed that anyone indicated that they wanted to get rid of the old
wor kers, as did Dave

Pedro also testified that shortly before his discharge, he had
been singled out on one occasion as the only picker denied overtime,
an unusual occurrence. Sergio told himto go to the office, where Joe
was, around 4:30 p. m. There Joe said the "boss" gave orders for
Pedro to be denied overtime because they did not want to pay himextra,

al though the others were allowed to work.%

C.  Antoni o Rangel

Antonio testified that he worked at Del Mar for 2% 3 years,

working as a general |aborer for the first 1%years.

4/ Francisco Perez testified that he remenbered when Pedro, who was in
his crew, was the only one stopFed fromworking overtinme, and that
there were plenty of nushroons left to be picked on that day. He
recalled the tine to be 7: 30-8: 00 p. m. , because he specifically
renmenbered asking for dinner that night.

Santos testified that he never renenbered Perez asking about
dinner. He also did not recall any instruction to keep Pedro from
getting overtine.

Dave testified that as far as he knew no one gave orders to
curtail Pedro's overtinme.
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He clains to have had no disagreenents wth Joe about work after Joe
repl aced Sal as his direct supervisor. He was never disciplined or
given any notices. He was then pronoted to forenman by Sal and Dave.
Inthe office, Sal asked himif he could help with the workers for
there was a problemfilling the boxes. Antonio testified that Art,
Dave and Sal were in the office, but not Joe. Antonio told Sal that
he could not read or wite. Sal was translating this conversation
for Dave and Art, and he inforned Antonio that it did not natter that
he was illiterate. He said that he received his orders verbal ly
fromSal in the norning. He was neither given any notices nor did
anyone conplain of his work. Joe gave Antonio his orders after Sal
| eft, and he nai ntai ned the sane systemas Sal. There were never
any di sagreenents between Joe and Antonio. Antonio testified that
he was denoted, although kept at the sane salary level, and that the
reason given was his illiteracy and the problens it caused. He was
repl aced by Vél do, whomhe was to help train.

Sal testified that he was responsible for pronoting Antonio.
He had discussed it wth Dave, but could not recall discussing it
wth Joe. He could only recall that he and Dave were in the office
when Antoni o was pronoted, Antonio nentioned that he was illiterate
whi ch Sal already knew and this was translated for Dave. Sal said he
gave Antonio his orders for a day on the night before. The reason he
gave for choosing Antonio to be pronmoted was that Antoni o was ol der
than the rest of the crew and ol der Mexi can peopl e are respected by
their peers. Wen Antonio gave an order, nobody woul d tal k back to

him Sal testified that the reason he wanted a new
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out side forenman was to get someone who would relay his orders and
could relate to the crew

Dave testified that he was unaware at the tine that Antonio
was pronoted that he was illiterate. He stated that he probably
di scovered it sonetine in 1978. He said that it was the work
practice for the grower forenen to tell Antonio what was to be
done. Hs job was "like a pusher, a lead man." Antonio had no
responsi bilities for bookkeepi ng. Dave said Wil do was hired
because he knew there woul d be problens getting the ol der workers
to understand t he new procedures and soneone was needed to give
the workers direction. Antonio kept the same responsibilities as
bef ore and was not denoted, nor was his pay reduced. Wl do had
much nore know edge and training than Antoni o; Antoni o was not
involved in training Wl do. Dave further testified that as far as
he knew no one ever said anything to Antonio about his illiteracy.

Dave said that while Antonio was a good worker and forenan,
he had problens with several enpl oyees. Antonio was forceful with
his crew, "gung-ho." Dave testified that Antonio was informed on
July 4, that VWl do would be his superior. Dave testified that he
tried to explain everything to Antonio so that he woul d not feel
that he was being denoted. Dave felt Antoni o was excited about
getti ng someone he coul d speak to.

Joe testified that Sal consulted hi mabout Antonio's
pronotion, and that he, Sal, and Dave were in the office when
Antonio was pronoted. He said that Antoni o was ent husi asti ¢ about

the pronotion whi ch he got because he was a " pusher. "
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Hs illiteracy was not nentioned at that neeting, and it never caused
any probl ens. There were conpl aints agai nst Antoni o by sone nenbers
of his crew because he was verbal |y abusive, and Art, Ereliano Qtiz
and M. Mnroy all asked to be noved because of it. According to
Joe, he |earned fromsone workers that Antoni o had no influence on the
nmen after hours, and in fact, was considered "crazy" by sone of them
Joe was al so inforned that Antonio was too loud wth the nen and did
not know how to reprimand them Joe thought that Antoni o was denot ed
and that this occurred four to six weeks after the urination
incident. Joe did not know who was responsi bl e for denoting Antonio.

WAl do testified that he started working on July 4. Antonio
testified that he never had a dispute with Wil do until the day he was
di scharged. That day, Wl do told himto hurry up and Antoni o
responded that he was not working at the piece rate. Antonio said he
started work that day at 7: 00 a. m. and that the nen had just started
to work when V@l do approached him V&l do had stopped in the doorway
and told Antonio in a strong voice that they had to "get wthit."

Wil do testified that he was preparing to start casing the houses
that norning and that he | ooked for Antonio but could not find him
After going to the office to pick up a lanp, he went back to the house
where Antonio was standing in the doorway. He told Antonio that only
six nmen and not nine were needed for the job and that six nen coul d
doit insix hours. Antonio responded that it woul d take el even or

twel ve hours. Wl do told Antoni o he woul d teach hi mhow si x nen
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could doit in six hours and Antonio said it would run into overtine
whether Wl do liked it or not. Antonio reacted wth a bad attitude
and his voi ce was rough and mad when Wl do told himto do the job in
Six hours. Véldo took Antonio to the office. Wl do testified that
he had al ready renoved the extra nen and prepared themto case

nunber thirteen because he cane upon Antonio and told himto hurry

up. Art, Dave and Joe were at the office when VWl do brought Antonio
there.

DCave testified that V&l do had cone to the office that day
| ooking for a light and Vél do said that he could not find Antonio.
Cave told himthat if there was any trouble to bring Antonio to the
office. However, Dave testified that Antoni o asked V&l do to bring
himto the of fi ce because he objected to the work speed up. Dave
said that Chet, Abe Fratkin, Joe and Art were at the office.¥ Joe
and Antonio testified that Ral ph G osso al so was present.

Antonio said that Wl do called himto the office and Joe tol d
himhe was fired. Antonio asked why and Joe said only that he had
had a lot of problens wth him but he did not say what kind of
problens. Antonio said that he becane very angry at this, but did
not tell himthat he was quitting. He could not renenber if he had
asked for his check. He then left the office and hung up his | anp

and hat outside. GChet then arrived

5/ Dave could not recall saying that all the nen were just standi ng
around when Wl do found Antoni o and had done so for 1%:hours as
indicated in G. C. #7, but felt that he woul d have been justified in
sayi ng so.
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and spoke to Antoni o through WAl do telling himto "go wth Gd", and
that Sal was his God. Antonio did not know what he neant.

Afterwards, he waited for the secretary to cone and wite his check
as Dave had instructed him She arrived around 8: 00 a. m.  Antonio
said that he was never told that he was fired because of his job.
Antonio denied that they had tried to cal mhimdow or find out where
he had been when Vél do was | ooki ng for him

Wl do said that he explained to Dave what had happened when he
brought Antonio into the office. That took about three mnutes and
then Véldo left for a while. Wen he returned, Dave was trying to
explain things to Antonio and Antonio replied that if they did not
like his work, they should give himhis check. Véldo did not hear Dave
fire', him Antonio was angry and yelling and, as V&l do went back into
the office, Antonio was |eaving after denandi ng his check. Antonio
| eft the office and went to where the workers were, got in his car,
and drove of f.

Joe testified that he was right outside the of fi ce when Wl do
brought Antonio in and Antoni o was angry. Nbbody coul d settle him
down and he was saying that if nobody |iked his work, they could wite
his check out. Dave and Chet tried to cal mhi mdown, asked hi mwhat
was wong, but he would not listen. Antonio said three or four tines
that they should wite his check out if they did not |ike his work.

He then wal ked out and cane back in and said it again. Dave conplied
and wote his check. Antonio never said what was w ong.

Cave said that when Vél do brought Antonio i n, Vél do did not
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have tine to expl ain what had happened, but went outside to cool
things down. Al Antonio would say was "i f you don't like ny work,
give ne ny check." Dave testified that he did not want to because
he was a good worker. Chet also tried totalk to him but to no
avail. Sothethirdtinme Atonio saidit, Dave agreed because he
could not talk wth him Antonio went out and waited for the
secretary to return. Manwhile, VWl do explained to Dave what had
happened about the six nmen-six hour argunent, and that Antonio said
that he woul d take 10-12 hours whether V&l do |iked it or not.
Antonio said that they should go to the office.

Dave said that Antonio quit and was not termnated. A though
Attonio's tine ticket (G. C. #4) stated "Term , paid", and his
enpl oynent record { G. C, #5) said "Termnated 7/ 10/ 79", Dave denied it
neant anything, stating that the termnol ogy of the secretary was beyond
his control.

Betty Bobeda, the secretary, testified that she used the word
"termnated" whenever it neant that soneone no | onger worked there and

used the word "quit" sonetines if sonmeone quit.?

6/ G.C. #6, which was Pedro's tine ticket the second ti ne he worked
at Del Mar, says "quit", whichis howPedro left work the second
tne.
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V. BEvidence of Goncerted Activity and Enpl oyer Know edge

Dani el , Pedro, and Antonio testified to talking to other enpl oyees
during breaks about the need for a union. Daniel and Antonio testified
that they tal ked specifically to Eneliano Qtiz about the union. Pedro
and Antonio testified to having distributed authorization cards. Pedro
said he and Antonio took the | ead in these di scussions. The gist of
t hese di scussions was that the new managenent was treating them badly.
Antoni o specifically nentioned the ill treatnent by Joe.

Cchoa testified that the three were recogni zed as organi zers by the
rest of the workers, and that he talked to all three of themabout the
uni on.

Arturo Flores testified that Antonio and Daniel, who were in his
crew, were union organizers and that he tal ked wth themabout the
uni on.

Franci sco Perez testified that Pedro tal ked at various tines to the
pi ckers about the union, and said Pedro distributed union buttons to him
and ot her workers shortly before Pedro was fired. However, he clai ned
that Pedro did this a few days before the el ection, but then indicated an
inability to renenber any of the exact tines for various events at issue.
He was sure, however, that this pro-union activity was before Pedro was
fired. He further testified that Gchoa worked for the UFW

Sal testified that he discussed the union wth Dave, Chet and Joe.
He further testified that after he had I eft Del Mar enpl oynent, he called
Cave up and told himthat the workers had cone to hi mtal king about a
work stoppage to bring himback. He said there were three such neetings

wth Antoni o the spokesnan

- 24-



at the first and Pedro at the second. He arranged a neeting wth
Dave at the Pancake House in Vétsonville and inforned himthat the
nmen, including foremen Antonio and Eul ogi o Garcia, were tal king
about going union, as well as striking.

Al conpany w tnesses deni ed any know edge of union activity,
as well as any discussions about unions at all prior to the
successful URWcanpai gn in August .

Joe deni ed know ng that Pedro, Antonio, or Daniel were engaged
inunion activities, and testified that the first tine he heard
about the union was when Cchoa nentioned it in the confrontation at
the chemcal shop

Wl do said that Antoni o never nentioned the union to hi mnor
tal ked about the need for organizing. The first tinme he knew
anyt hi ng about the union was after Antonio | eft when he saw soneone
wearing a pin. He said he did not know what managerent's policy was
wth regard to the union, and that Dave never tal ked to hi mabout it,
nor did Joe.

Santos testified to not know ng how the conpany felt about the
uni on and that no supervisor ever told himthat the union was bad.

He did know that Pedro was a spokesnan and he never heard the nen
tal k about the union. Neither Dave nor Chet ever tal ked to him
about the union and he never |earned about it until the election.

Dave denied any anti-union notivation in firing Daniel or
Pedro. He knew of no organizational effort prior to the discharges
and did not consider either of them as spokesmen for workers

rights, adding that they did not have the ability.
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He | earned of the organi zi ng canpai gn only when papers were served on
him at which tine he noticed UFWbuttons for the first time. As far
as he knew none of his foremen or nmanagers had ever nade any renarks
about the union, and he had not hi ng agai nst the union, considering it
inevitable. He could not recall talking to any foremen, Art, Joe or
Sal about the union.
Emlio Qtiz testified that neither Antonio nor Daniel ever

tal ked to himabout the union even though he was in their crew He
did not recall themorganizing, conplaining about working conditions,
or handi ng out authorization cards. He never tal ked to Joe about the
uni on, and never heard anyone in nanagenent tal king badly about the

uni on.

Joe testified that Daniel was quiet and not the organizi ng type,
did not consider Pedro a spokesman, and he knew that Antoni o had no
i nfl uence on the nen outside of his position as forenan.

Sal testified that Pedro and Antonio were outspoken in
neetings at work and woul d speak out if they felt sonething was
W ong.

Pedro cl ai ned that when Santos cane in as their new forenan, a
general neeting was held, at which tine the men were told that they
had three weeks to prove they could do the work under the new

conditions. Joe told everyone that they did not know

7/  However, Qtiz was the first cousin of Joe's nother and lived in

Joe's mother's apartnent. He talked to Joe, Dave and the | awyer Rynn
befgre testifying. He also testified that he only tal ked to Joe about
wor K.
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how to work. Joe and Sant os deni ed these al | eged occurrences.

Franci sco Perez testified that once he had been warned by Santos
about putting a nushroombag on the nushroom bed just before Pedro
was fired. Santos told himthat the next tine he didit, he would be
fired, and that had it been Pedro, he would have been fired. Joe
clained he was the one who had repri nanded Perez, that he did not
mention Pedro's nane and that Santos was not even there. Santos
further testified that Joe told hi mabout this incident.

Cchoa testified that sonetine late in July or in August, prior
to the election, on the day he wore the union button for the first
time on his collar, he and Joe had a confrontation in the chem cal
roomover whether or not he was wasting tinme. He clained that he was
repairing a sprinkler, and when he told Joe this, Joe responded that
he had heard runors about the union. Choa testified that he asked
Joe why he was upset and Joe said the union woul d have to jack himoff
toget in. Joe nade a notion wth a flashlight imtating
nasturbation and then hit Gchoa on his hel net and junped back as if
to fight. However, it ended when both nen | aughed and | eft.

Joe testified that late in July he had observed Cchoa in the
chemcal roomwhere the nozzles for the sprinklers were kept, and saw
himthere again ten mnutes later. Snce it was not hoa s regul ar
duty to fix them Joe confronted him After questioning Cchoa, Joe
told himto hurry up, and Gchoa got mad and said that guys |ike Joe
woul d cause the union to cone in. Joe replied that when it did Ghoa

could "play wth
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themt oo." Joe admtted hitting Gchoa in the helnet wth the
flashlight, but doing so lightly and both of themwent about their
busi ness. Joe testified that they were al one.

Arturo Flores claimed to have wtnessed this confrontation at
the chemcal rooma little while before the union won. He
corroborated (rhoa' s testinony, adding that Joe said the union woul d
not get in. However, in his testinony he indicated that he wal ked
between the nmen while the confrontati on was occurring, both to get
into the shop and out again where he was listening. As Joe denied this
and as there was no nention of it in thoa s testinony, the testinony
is not very credibl e.

Franci sco Perez testified that once when he had a note fromthe
doctor for a back injury and had gone beyond the one day that the
not e excused himfromwork, Joe tal ked to hi mabout the union. Joe
refused to let himwork and led himto the office where he asked
Sergioto leave. Joe proceeded to tell himthat he and his brother
had gone to their knees for their jobs and were ungratefuls. Joe
tol d himhe knew they were for the union and to watch out because
either he or A't would give it tothem He then told himto report in
two days.

Mguel Qutierrez testified that in Qctober, Joe told himthat he
would hire himif he promsed not to be in the union. Joe deni ed any

di scussi on of the union took place when he hired Mguel .
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ANALYSI S AND CONCLUSI ONS

Section 1153( a) of the Act makes it an unfair |abor practice
for an agricultural enployer to interfere with, restrain, or coerce
enpl oyees in the exercise of their right "to self-organization, to
form join, or assist |abor organizations, to bargain collectively
through representatives of their owm choosing. . . and . . . the
right torefrain fromany or all such activities." Section 1153( c)
nakes it an unfair labor practice to discrimnate "in regard to
hiring or tenure of enploynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any |abor
organi zation." Further, Section 1148 directs the Board to fol | ow
appl i cabl e precedents of the National Labor Relations Act, as anended
in29 U. S. C. Section 151, et seg. (hereafter the "N.RA").

In order to prove an 1153 (c) violation, the General Counsel
nust establish three elenents for a prina facie case: (1) anti-
union aninus, (2) know edge of union or concerted activities, and
(3) discrimnatory notivation to discourage union activity. Sunny
Sope Farns, 4 ARBNo. 74 (1978) .

General Counsel has the burden of establishing that the
enpl oyees were engaged in concerted activity, as well as
establ i shing the causal connection between union activity and the

di scharge. Jackson & Perkins Rose Co., 5 ALRB No. 20.

In the present case, the alleged union activity of these
three workers hinges on two factors: (1) Sal Favela' s direct
testinmony that Antoni o and Pedro cane to himand had the

di scussi ons advocating a work stoppage and uni oni zation in
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response to Sal's departure; (2) the talking-up of the union and
the distribution of authorization cards.

Cave D stefano deni ed havi ng any conversation wth Sal about the
union as Sal clainmed, so the credibility of Sal wth regard to this
all eged event is challenged. Mreover, neither Antoni o nor Pedro ever
nentioned the alleged neetings wth Sal. This is very curious.
Furthernore, the general tenor of hostility exhibited by Sal at the
hearing towards the nanagenent of Del Mar further detracts fromthe
reliability of his testinony. It strains credulity to believe that
this unfriendly forner supervisor would call up his old boss and
i nformhi mabout the concerted activities of the enpl oyees who were
close to him | therefore discredit Sal's statenents that he
di scussed the union wth Dave or with Pedro and Antoni o.

Daniel and Antonio both testified that they tal ked union with
Emliano Qtiz, which Emliano denied. Emliano' s testinony is
suspect for bias, as he is Joe Nuno's second cousin and lives at an
apartnment owned by his first cousin, Joe's nother. However, evidence
of alleged pro-union activity by Daniel is neager and i s sol el y based
on his testinmony and a coupl e of other pro-union workers.

A second inportant event is the alleged neeting at the warehouse
at whichit is clained that Santos overheard the di scussion regardi ng
the union. Pedro clained that this discussion led directly to his
dismssal. Santos deni ed ever hearing such a di scussion.

Pedro's testinony on this point is quite inconsistent. It



is flawed by the inplausibility of his renenbering the details of the

i nci dent in which Joe cl ai ned to have caught hi mcomng out of the
house wi th nushroons. |f this event occurred as Pedro clai ned, that he
had done not hi ng wong and not hing was ever said to himabout it, then
the question becones why woul d he renenber so well what was tant anount
to a "non-event"? S mlar considerations go to Franci sco Perez's
recol | ection of this non-event

O the other hand, if Joe had in fact confronted Pedro
about the nushroons, then both nen's testinmony is flawed by
their flat denial that this occurred.

Thus, although there is substantial testinony that sone tal king
about the union occurred, there is little reliabl e evidence that the
union activity was itself substantial. Instead, it seens rather
mni nal .

Furthernore, the claimthat Santos overheard the conversation of
the nen at the warehouse is too insubstantial itself to carry the
General Qounsel's burden. The very fact that the claimis that Santos
was out si de the warehouse during the al |l eged conversation points to the
difficulty in assumng that he heard what was being di scussed. Further,
al t hough Gchoa and ot hers were supposedly present, no ot her di scharges
occurred or were alleged. Mreover, Santos denied hearing anythi ng.

There was no evi dence offered to show that any individual in
nmanagenent was near by when any distribution of authorization cards,
buttons or the like by the three enpl oyees took pl ace.

This does not in itself disprove enpl oyer know edge because
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such know edge can be shown by circunmstantial evidence. Kitayam Bros.

Nursery, 4 ALRB No. 85. Direct evidence of discrimnatory discharge is
rare and often nust be proved by circunstantial evidence. S. Kuramura,
Inc., 3 ALRB No. 49 (1977), Anmalgamated dothing Wrkers, 302 F. 2d 186
(1962) .

CGeneral Counsel relies upon the small-plant doctrine to
circunstantially establish know edge. The gist of this doctrine is
that in a small-scale operation it nay be inferred fromthe close
proximty of plant operations that management would nore than |ikely
observe an enployee's union activities. NLRBv. Joseph Antell, 358 F. 2d
880 (C. A. 1, 1966). Daily contact with the workers in small

surroundings justified the application of this doctrine where the
enpl oyee engaged in many of his union activities on the prem ses, and
where the owner engaged in conversation with the workers about the
union. S. Kuramura, Inc., 3 AARBNo. 49, supra.

In Dutch Bros., 3 ALRB No. 80 (1977), the small plant doctrine

was applied where there was evidence of heated-up union activity as
the el ection approached. Anti-union aninus had been established and
there had been unlawful interrogation of the enployees. There were
four supervisors and fewer than twenty enployees at the plant.

Here, however, the only discussion alleged between managenent and
wor kers about the union occurred either after the discharges, as when
Joe and Cchoa had their confrontation in the chem cal shop or between

Franci sco Perez and Joe at sone unrenenbered tine.
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In Mrrio Saikhon, Inc., 4 ALRB No. 107, the Board refused to apply

the smal | -pl ant doctrine where evidence of union activity was mninal .

The Board, citing NLRB v. Joseph Antell, Inc., supra, anal yzed the

neani ng of the doctri ne:

Actually, the termsnall-plant doctrine is quite

m sl eading. The snal |l ness of the plant, or

staff, nay be naterial, but only to the extent

that it nmay be shown to have nade it likely that

the enpl oyer had observed the activity in

quest i on.
In the present case, General (ounsel failed to establish enpl oyer
know edge by a preponderance of the evidence.

But this initself does not end the inquiry, for intryingto

discern an illegal anti-union notivation through circunstantial
evi dence, one |l ooks to the record as a whole to establish the notive.

MGawHlison Co. v. NRB 419 F. 2d 67 (1969), As-HN Farns, 3 ALRB

No. 43 (1977). The totality of the evidence and circunstances are
considered. Genuardi, 172 N.RB 1357 (1968) . Evidence pointing to a
pattern of discrimnationis highly relevant. Aba H Farns, Inc., 5 ALRB

No. 34 (1979).

However, evidence of anti-union aninus in the present record is
scarce. Francisco Perez, whose testinony we have al ready seen as
suspect, clained that Joe tal ked to hi mabout the union as he was
penalizing himfor failing to show up when his back was injured. | do
not credit Perez’ testinony, the incident failing to fit into the
all eged pattern of discrimnation.

Mguel Qiutierez's testinmony was that his hiring by Joe was nade
conditional upon his declaration of not supporting the union. This was
flatly denied. Furthernore, it occurred nonths after the successful UFW

election. | therefore discredit Qutierez's testinony.
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A number of factors have been seen in past decisions as highly
relevant to an inference of illicit notive. The timng of a discharge and
its coincidence with the protected activity of the enployee is a critical
factor. NLRB v. Council Mnufacturing Corp., 334 F. 2d 161 (1964). Gher

Section 8(a) (| ) violations in the sane time period are highly relevant.

Aliceville Cotton M I, Inc. 193 NLRB 865 (1971) . Evidence of general

hostility to the union is also relevant. NLRB v. Superior Sales, | nc.
366 F.2d 229 (1966). Sudden dismssal wthout previous notice is highly
suspect. Central Distributing Co., Inc., 187 NLRB 3002 (1970).

Gving shifting reasons for a dismssal is suspect. S Kuramura, Inc., 3
ALRB No. 49 (1977); Federal Mgul Corp. v. NRB 391 F.2d 713 (1968).

There are many aspects of this case that make managenent's
justification suspicious. Daniel had never been given a persona
notice. Antonio was let go, according to management, despite the
claimthat they did not want to do so. There was conflicting
testinony as to whether or not Pedro had ever been given prior
warnings. There are also prior inconsistent statenents, Dave claimng
that Antonio's illiteracy was a reason for Wal do being hired, but then
at this hearing, denying its relevance. Furthernore, there was
evi dence that urinating outside was common, although there was
evi dence that managenent was trying to correct it.

There is considerable evidence in the record as to persona
ani nosity between Joe and Daniel as well as a universal disregard for

Joe on the part of the workers. Joe hinself
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testified to the contenpt wth which he was hel d. This personal
antagonismis itself an extrenely pl ausi bl e background to hel p under st and
the escal ating tensions between Joe and the Rangel s. Furthernore, there

i s abundant testinony to a change in the nature of nmanagenent,

i ndependent of any anti-union considerations. In particular, there was an
i ncreased concern wth sanitation and an attenpt to speed up the work and
noder ni ze operations. The evidence of General Counsel enphasizes a
hostility between the ol der workers and the new nmanagenent, as well as a
get-tough attitude on managenent's part. The record shows t hat
nanagenent anticipated trouble wth Antonio in instituting the speed up.
There was evi dence that nanagenent had organi zed surveillance to catch
violations of its sanitation policies.

It nust be borne in mnd that it is the burden of the General
Gounsel to showthat the all eged pretextual discharge of workers is due
to anti-union aninus. S nply findi ng nanagenent's story inpl ausi bl e
does not initself carry that burden. The record shows an escal ati on of
tensions in the plant.

Thus the record points nore to a breakdown in enpl oyer -
nanagenent relations, culmnating in the discharges at issue. General
Qounsel has not established that anti-union ani nus was

at the core of these tensions, nor has it adequately established

enpl oyer know edge of concerted activities at that tine.%

8/ General Qounsel clains that the failure of nanagenent to call a
naterial wtness, Art Dstefano, is relevant. This overlooks the General
Gounsel ' s burden of production. It had the ability to subpoena the

W tness so no negative inference agai nst Respondent shoul d be drawn. See
MGor mick, Evidence, p. 658.



| therefore find that Respondent did not violate Sections

1153(a) and (c) of the Act,

ORDER

Havi ng found that Respondent did not violate Sections
1153 (a) and (c) of the Act, the conplaint is dismssedinits

entirety.

Dated: January 26, 1981

Agricultural Labor Relations Board

By

Ron G eenberg
Adm ni strative Law OFfi cer
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