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DEQ S ON AND CRDER
h Cctober 21, 1981, the Executive Secretary ordered

transferred to the Board the attached Deci sion and recommended Q der,

whi ch was previously issued by Admnistrative Law Oficer (ALO Marvin J.
Brenner in this proceeding. Thereafter, Respondent, General Gounsel, and
the Charging Party each tinely filed exceptions and a supporting bri ef,
and Respondent and General Gounsel each filed a reply brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has delegated its
authority in this natter to a three-nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe

rulings, findi ngsy and conclusions of the ALC and to

yAlthough we find that the ALOs description of the bargai ning history
I's supported by the record, we do not agree with certain inferences which
the ALO draws from Respondent' s bar gai ni ng conduct Specifically, we do
not find that Respondent herei n nade "predi ctably unacceptabl e offers" or
that Respondent's rejection of the Sun Harvest contract was evi dence of
an unconpromsing spirit.



adopt his recommended O der, as nodified herein.

Deci si on Bar gai ni ng

General ounsel and the Charging Party except to the ALOs
concl usion that Respondent did not violate Labor Code section 1153(e) and
(a) by failing or refusing to bargain in good faith with the Uhited Farm
VWrkers of Anerica, AFL-A O (WY regardi ng Respondent's deci sions in 1980
to sell 40 acres of garlic and to have 650 acres of sugar beets custom
har vest ed.gl

In Q P. Mirphy Produce G., Inc. (Nov. 3, 1981) 7 ALRB No. 37,

we utilized the bal anci ng approach described by the' US Supreme Gourt for
determni ng when to require enpl oyers to bargai n over decisions which af fect
the enpl oynent relationship. The Gourt stated in Frst National Mintenance

GQorp. v. NLRB (1981) 452 US 666 [107 LRRV 2705] (hereafter FNVD that:

... Inviewof an enpl oyer's need for unencunbered

deci si onnaki ng, bar gai ni ng over nanagenent deci sions that

have a substantial inpact on the continued availability of

enpl oynent shoul d be required only if the benefit, for

| abor - managenent rel ations and the col | ective bargai ni ng

process, outwei ghs the burden placed on the conduct of the

busi ness.

In explaining the need for bal anci ng conpeting interests, the

Gourt recogni zed that the enpl oyees' representative has & legitinate
interest in attenpting to mtigate any | osses of bargai ni ng-unit work that
woul d reduce wages or hours or result in layoffs. However, the Gourt al so
observed that enpl oyers nust sonetines nake busi ness deci si ons quickly, or

w th secrecy, and

2 Respondent concedes that it failed to give the UAWprior notice or any
opportunity to negotiate over those decisions, but denies that it had a duty
to bargai n over such managerial deci si ons.
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that a union mght attenpt to naintain the status quo by del aying t he
effectuati on of a nanagenent decision. Applying its balancing test to the facts
in FNG the QGourt held that an enpl oyer's decision to partially close its
busi ness, being akin to a decision to cease its busi ness operations conpl etely,
constitutes a change in the scope and direction of the business and is therefore
not a nmandatory subject of collective bargai ni ng.

In FNMC, the Gourt adopted the approach used by the Second drcuit
Gourt of Appeals but cane to a different conclusion regarding "partial closure”

cases. (See, FHrst National Mintenance Corp. v. NLRB (2nd dr. 1980) 627 F. 2d

596 1104 LRRMI2924].) The Qourt of Appeals had nodified the NNRB s rul e that
any nanagenent decision which elimnated jobs was a nandatory subject of
bargaining. (See, (zark Trailers, Inc. (1966) 161 NLRB 561 [ 63 LRRM 1264] .)
The appel |l ate court, instead, created a rebuttabl e presunption favoring
bar gai ni ng over decisions which result in job |oss. However, the presunption
woul d be rebutted by evidence that bargai ning would be futile or that exigent
busi ness ci rcunst ances nmade bar gai ni ng undul y bur densorre. 3

The Suprene Gourt in FNMC did not reject the bal anci ng approach used
by the Second Arcuit. On the contrary, the Gourt underscored the need to
bal ance conflicting interests, reformul ated the test in nore general terns, and
then based its holding on the factors suggested by the CGourt of Appeals. In a

deci si on expressly

& The Second Arcuit actually applied an anal ysis devel oped by the
Third Arcuit in Brockway Motor Trucks v. NLRB (3rd Ar. 1978) 582 F.2d 720 [99
LRRVI 2013], remig (1977) 230 NLRB 1002 [95 LRRM 1462] .
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limted to the facts of that case, the Gourt then stated that:
... the harmlikely to be done to an enpl oyer's need to operate
freely in deciding whether to shut down part of its business
purely for economc reasons outwei ghs the increnental benefit that

mght be gai ned through the union's participation in naking the
decision....

The difficulty in applying the Suprene Gourt's decision in FNC is
that it suggests an anal ytical approach requiring bal ancing of interests on a
case-by-case basis, then concludes that all partial-closure decisions are
beyond the scope of mandatory bargaining. dven that anbi guity, the
precedential val ue of the FNMC decision is [imted to cases invol ving
economcal | y-notivated, conplete closure or partial closure of an enpl oyer's
oper ati on. 4 The NLRB has apparent|y adopted a simlar view of FNVC and has
proceeded to anal yze all egations of refusal to bargai n over nanagenent

deci sions on a case-by-case basis. (See, Bob's Big Boy Famly, A D vision of

Mrrriott Corp. (1982) 264 NLRB No. 178.)

In Q P. Mirphy Produce G., Inc., supra, 7 ALRB No. 37 this Board

appl i ed a bal anci ng anal ysis to an enpl oyer' s deci sion to nechani ze its narket -

tonato harvest. The facts in Q P. Mirphy indicated that that decision woul d

greatly reduce enpl oynent opportunities for bargai ning-unit enpl oyees, that the
enpl oyer intended to renain in the tomato business, that the enpl oyer's

deci sion was notivated by a desire to reduce its harvesting costs,

ﬁl/Thi Sinterpretation is consistent wth that of the NNRB General (ounsel .
(See, General Gounsel Menorandum 81-57 (Nov. 30, 1981), BNA Daily Labor Report
(Jan. 15, 1982) at E-|.) However, this interpretation is not wthout critics.
(See, Irving, Aosing and Sal es of Business: A Settled Area? (April 1982) 33
Labor Law Journal 218.)
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and that the tentative decision was made and publicly disclosed to the
union wel |l in advance of the date of inplenentation. Based on those
facts, we found that bargai ning over that nechani zati on deci si on woul d
place only a mninal burden on the enpl oyer's free conduct of its business
and, since the union coul d offer economc concessions in exchange for job
security, the benefits of collective bargai ni ng outwei ghed the burden on
the enpl oyer' s deci si on- naki ng.

The ALO s anal ysis of Respondent’'s crop-rel ated decisions in
the instant nmatter states that crop decisions, |like partial closures, go
to "the very heart of the farmng business.” (ALCD at 192). The ALO
woul d therefore create a general rule that crop decisions are not
nandat ory subj ects of bargai ning under the ALRA V¢ believe that such a
categorical approach to crop decisions is too inflexible, given the
diversity of agricultural operati ons.§/ V¢ believe that, particularly wth
regard to crop decisions, only a case-by-case approach will do justice to
the conpeting interests described by the Gourt in FNVC
The Early Garlic Qop

Respondent had grown varying anounts of garlic for narket in
the years prior to 1980. This garlic was grown by Respondent, harvested
for Respondent by its | abor contractor enpl oyees, then consigned to \Vessey
Foods, Inc. for narketing. |In 1980, subsequent to the certification of

the UFWas excl usi ve col | ective bargai ni ng

S In fact, certain crop decisions rmay al so i nvol ve subcontracting (where

acrop is usual ly customharvested) or nechani zation (where a crop is
usual | y machi ne- harvested for processing).
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representative of its enpl oyees, Respondent agreed to sell its early garlic
crop to either Vessey Foods or John Vessey of H Centro, Galifornia for
seed. That agreenent was apparently reached to acconodate Vessey, who
needed seed garlic, and did not represent any particul ar economc need on
Respondent's part or a decision to get out of the garlic busi ness.§/
Pursuant to the agreenent, \Vessey purchased the crop in the ground and took
all responsibility for harvesting. The harvesting operation consisted of
nechani cal toppi ng and | ooseni ng of the garlic, followed by hand-gat hering
of the garlic heads by Vessey enpl oyees.

The ALO characteri zed Respondent' s agreenent with. \Vessey as a
formof subcontracting. That characterization is not entirely accurate
because Respondent sold the entire crop while i€ was still in the ground,
relinquished all its interest inthe crop, and left it to Vessey to decide
the nethod of harvesting. Such a transaction mght nore properly be
characterized as the termnation of a particular type of produce, at |east

for the 1979 season. However, the NLRB has stated in Bob's B.g Boy Famly,

supra, 264 NLRB No. 17S that the characterization of a business deci sion
does not autormatical ly indi cate whether the conflict generated by the
decision is suitable for resol uti on through the col |l ective bargai ni ng
process. The NLRB further held that:
A determnation of the suitability to collective bargaining, of
course, requires a case- bgjcase anal ysis of such factors as the

nature of the Enpl oyer's business before and after the action
taken, the extent

o Respondent, in fact, continued to grow narket garlic during 1980
on other acreage. That garlic was harvested by Respondent as in prior
years.

8 ALRB Nb. 101 6.



of capital expenditures, the bases for the action and, in general,
the ability of the Uhion to engage in neani ngful bargaining in
view of the Enpl oyer's situation and objecti ves.

In the instant case, Respondent's decision to sell its early garlic
crop for seed rather than for narket did not significantly alter its overall
farmng operations, although the sale did substantially reduce the amount of
bargai ning-unit work. The sale required no capital expense to Respondent.
Fnally, the testinony of Paul Bertuccio indicates that Respondent's only
reason for the sale was that Vessey wanted the garlic for seed. There is no
evi dence that Respondent needed to sell the garlic to avoid the |oss of profits
or a significant business opportunity.

Absent sone conpel | ing circunst ances, Respondent here was not free
to consider Vessey's needs to the exclusion of the needs of its own enpl oyees.
Based on the above facts, we find that Respondent had an obligation to notify
the UFWand give it an opportunity to request bargaining about its decision to
sell the crop, prior to naking a coomtnent to Vessey and by failing to do so,
vi ol ated Labor (ode section 1153(e) and (a).

The Sugar Beet O op

In Septenber and Cctober 1979, Respondent deci ded, based on the | oss
of two cannery contracts, to reduce its tonato acreage from300 to 80-90.
Based on reports that sugar prices were likely to rise in 1980, Respondent
decided to increase its sugar beet acreage from200 to 650, by utilizing
acreage which had fornerly been allocated to tomatoes. O Qctober 12, 1979,

Respondent infornmed the Lhion of its plan to reduce its tomato acreage. The

8 ALRB No. 101 1.



Lhi on responded, indicating a desire to discuss Respondent’'s plans for a
repl acenent crop and any effect which the crop changes mght have on the
bar gai ni ng-unit enpl oyees. Respondent, however, inpl enented its decisions
w thout negotiation and the Uhion filed unfair-I|abor-practice charges

al l eging a breach of Respondent's duty to bargain.

Respondent ' s tomat o crop was usual |y cust om harvested and
therefore, the harvest work was perforned by non-unit enpl oyees. Sugar beets
are usual |y nechani cal |y harvested, requiring few workers, and Respondent had
used a customharvester-for its beets for 10-11 years prior to 1980. A the
tinme of the hearing herein, Respondent had not yet decided howto harvest its
sugar beets. However, Paul Bertuccio testified that he presuned a custom
harvest er naned Querrido woul d harvest nost of the beets, as in prior years.

V¢ affirmthe ALOs concl usion that Respondent had no duty to
bargain over either its decision to replace tomatoes wth sugar beets, or
its decision to customharvest the sugar beets. VW also affirmhis
findings that, since tonatoes were historically custom harvest ed,

Respondent ' s decision to reduce its tonato crop had no effect on the

bar gai ni ng-unit enpl oyees, and that the harvesting of Respondent's sugar
beets had bean a non-unit function for ten years. These factors support
the concl usion that Respondent's deci sions neither elimnated work
fornerly perforned by bargai ni ng-unit enpl oyees nor deni ed bargai ni ng-
unit enpl oyees reasonabl y antici pated work opportunities. (Véstinchouse

Hectric Gorp. (1965) 150 NLRB 1574

8 ALRB No. 101 8.



[58 LRRM 1257, 1258] . )Z/
E fects Bargai ni ng

General ounsel and the Charging Party except to the ALOs
conclusion that "effects bargaining” is not at issue in this case. W
find nerit in these exceptions wth regard to effects of Respondent's
decision to sell its early garlic crop.

It is undisputed that where a nmanagenent decision affects the
unit enpl oyees' terns and conditions of enpl oynent, the enpl oyer is
obligated to bargain, on request, wth their collective bargai ni ng
representati ve over those effects. (NLRBv. Royal P ating & Polishing (.
(3rd dr. 1965) 350 F.2d 191 [60 LRRM 2033].) The ALO concl uded t hat

Respondent had no duty to bargain over the effects of its decision to sell
the garlic crop because the garlic crop, consisting of only 40 acres, was
too small to have a substantial effect on enpl oynent. V¢ di sagree.

A though Respondent’'s garlic crop was snall conpared to Respondent's ot her
crops, garlic is a very labor-intensive crop, according to the testinony of
Paul Bertuccio, and we find that the sale of the garlic resulted in a
substantial |oss of work previously perforned by bargai ni ng-unit enpl oyees.

V¢ therefore concl ude that Respondent

a A though we concl ude that Respondent had no duty to bargain, we reject
the AAOs alternative anal ysis that Respondent had no duty to bargai n over
Its decision to customharvest its sugar beets because it had nade no
decision in that regard by the tinme of the hearing. As we indicated in Q
P. Murphy ., Inc., supra, 7 ALRB No. 37, a tentative nanagenent deci sion
triggers the duty to bargain, since it is at the tentative stage that union
i nput can be best consi dered by the enpl oyer w thout intrusion on other
coomtnents. The record is clear that Respondent had tentatively deci ded
to customharvest the beets and, barring the unforeseen, expected to
utilize the services of Querrido, as it had for the last ten years.

8 ALRB Nb. 101



viol ated Labor Code section 1153(e) and (a) by its failure or refusal to
bargain in good faith, on request, wth the UFWregarding the effects on
unit enpl oyees of the sale of the early garlic crop.

Remedy

Havi ng found that Respondent has failed or refused to bargain in
good faith in violation of section 1153(e) and (a) of the Act, we shall
order Respondent to bargain in good faith and to make its enpl oyees whol e
for all economc |osses suffered as a result of its failure or refusal to
bargain. The backpay anounts shall be conputed by subtracting the economc
benefits Respondent's enpl oyees actual |y recei ved during the backpay peri od
fromthe economc benefits they woul d have recei ved under a coll ective
bar gai ni ng agreenent during that period. Such conputations nay be based on
conpar abl e enpl oyers' |abor contracts in effect during the backpay peri od
and/or relevant statistics indicating the general |evel of conpensation
recei ved by simlar workers under |abor contracts during the backpay peri od.
The anount ow ng to each enpl oyee shall bear interest in accordance wth
Board precedent .

Respondent's unilateral decision to sail the 1979 garlic crop
resulted in aloss of work to nenbers of the bargaining unit. The record
reflects that in prior years that work had been perforned by enpl oyees
supplied by labor contractor Jesus Quintaro. Accordingly, we shall require
Respondent to make whol e the unit enpl oyees who woul d have worked in the
Quintero garlic crewfor all economc |osses suffered as a result of

Respondent's failure to

8 ALRB Nb. 101 10.



bargain over the effects of its decision to sail the 1980 early

garlic crop. g Backpay and interest thereon shall be conputed in
accordance wth Board precedent fromfive days after the date of issuance
of this Decision until the occurrence of the earliest of the fol |l ow ng
conditions: (1) the date Respondent reaches an agreenent wth the UFW
about the effects of its decision to sell the garlic crop; or (2) the
dat e Respondent and the UFWreach a bona fide inpasse in their collective
bargai ning over that issue; or (3) the failure of the UFWeither to
request bargaining wthin five (5) days after the date of issuance of this
Qder or to commence negotiations wthin five (5 days after Respondent's
notice to the UFWof its desire to bargain; or (4) the subsequent failure
of the UFWto neet and bargain col lectively in good faith wth Respondent.
(See, Hghland Ranch and San denente Ranch, Ltd. (Aug. 16, 1979) 5 ALRB
No. 54, aff'd. (1981) 29 CGal.3d 342.) 1In no event shall the backpay

peri od exceed the period of tine necessary for the affected enpl oyees to
obtain alternate enpl oynent .
CROER
Pursuant to section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Relations Board (Board) hereby orders
that Respondent, Paul W Bertuccic, its officers, agents, successors and

assi gns, shall:

§/Although It is not clear precisely which individual s woul d
have worked on the early garlic harvest, for the purposes of the renedi al
order herein we shall presune that those enpl oyees who harvested the
garlic in 1979 woul d al so have harvested the garlic in 1980. V¢ |leave it
to the conpliance process to determne which enpl oyees are specifically
entitled to backpay and in what amount, if any. (See, Kawano, Inc. (Dec.
26, 1978) 4 ALRB No. 104; aff'd. (1980) 106 Cal . App. 3d 937.)

8 ALRB Nb. 101 11.



1. Gease and desist from

(a) Failing or refusing to neet and bargain col lectively in
good faith, as defined in section 1155.2(a) of the Act, on request, wth the
Lhited FarmVWrkers of America, AFL-Q O (URW as the certified excl usive
col l ective bargai ning representative of its agricultural enpl oyees;

(b) Wilaterally changing its agricultural enpl oyees'
wages, hours, or other working conditions wthout giving prior notice to the
URW and an opportunity to bargai n over such changes;

(c) Failing or refusing to furnish to the UFW at its
request, infornation relevant to col | ective bargai ni ng; -

(d) Failing or refusing to give the UFWnotice and, on
request, an opportunity to bargain over the decision to sell its early garlic
crop or the effects of any such deci sion;

(e) Threatening enpl oyees wth | oss of conpany
provi ded housing or any other change in the terns and conditions of their
enpl oynent because of their union activities;

(f) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the rights
guar ant eed them by Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain col | ectively
ingood faith wth the UFWas the certified excl usive col | ective bargai ni ng
representative of its agricultural enpl oyees regarding a coll ective
bar gai ni ng agreenent and/ or any proposed changes in its agricultural

enpl oyees' working conditions and, if an

8 ALRB Nb. 101 12.



under standi ng i s reached, enbody such understanding in a signed
agr eenent .

(b) Uoon request of the UFW rescind the wage
increases granted in July 1979 and July 1980 and any pernanent decision to
sell its early garlic for seed instead of for narket, and, thereafter, neet
and bargain collectively in good faith-wth the UFW at its request, as
certified exclusive bargaining representative of its agricultural enpl oyees
regardi ng such changes.

(c) On request, provide the UFWw th infornation
regarding its enpl oyees’ hours worked, job classifications, dates of hire,
and | abor contractors, and other data rel evant to coll ective bargai ni ng.

(c) Make whole all agricultural enpl oyees enpl oyed
by Respondent at any tine between January 22, 1979, and Septenber 8, 1980,
and from Septenber 9, 1980, to the date Respondent commences good-faith
bargai ning with the UPWwhi ch | eads to a contract or a bona fide i npasse,
for all |osses of pay and ot her economc | osses sustained by themas the
result of Respondent's refusal to bargain, such |osses to be conputed in
accordance with this Board s precedents, plus interest conputed in
accordance with cur Decision and Qder in Lu-Bte Farns, Inc. (Aug. 13,

1982) 3 ALRB No. 55.

(e) MNake whole all enpl oyees who | ost work as a
result of Respondent’'s sale of its 1980 early garlic crop for all economc
| osses suffered by them as a result of Respondent's refusal to bargain
over the effects of the sale, backpay and interest thereon shall be
conput ed i n accordance wth Board precedent fromfive days after the data

of issuance of this Decision until

8 ALRB N\b. 101 13.



the occurrence of the earliest of the followng conditions: (1) the date
Respondent reaches an agreenent with the UPWabout the effects of its
decision to sell the garlic crop; or (2) the date Respondent and the WW
reach a bona fide inpasse in their collective bargai ning over that issue; or
(3) the failure of the UFWeither to request bargaining wthin five (5)
days after the date of issuance of this Oder or to conmence negoti ati ons
wthin five (5) days after Respondent's notice to the UFWof its desire to
bargain; or (4) the subsequent failure of the UFWto neet and bargain
collectively in good faith wth Respondent.

(f) Preserve, and upon request, nake available to the
Board or its agents for examnation, photocopying, and otherw se copying all
records rel evant and necessary to a determnati on of the amounts of backpay/
nakewhol e, and interest due to the affected enpl oyees under the terns of
this Qder.

(g0 Sgnthe Notice to Enpl oyees attached hereto and,
after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies thereof in each | anguage for the purposes set
forth herei nafter.

(h) Post copies of the attached Notice in conspi cuous
pl aces on its property for sixty-days, the period(s) and pl ace(s) of posting
to be determned by the Regional Drector, and exerci se due care to repl ace
any Notice which has been altered, defaced, covered, or renoved.

(i) Provide a copy of the attached Notice to each
enpl oyee hired during the twel ve-nonth period foll owng the date of

i ssuance of this Qder.
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(j) Ml copies of the attached Notice in all
appropriate languages, within thirty days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent between January
22, 1979, and the date the Notice is nail ed.

(k) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine and
property at tines and places to be determned by the Regional Drector.

Foll ow ng the reading, the Board agent shall be given the opportunity,

out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees nay have concerning the Notice and/or their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation to
be paid by Respondent to all non-hourly wage enpl oyees to conpensate t hem

for tine lost at this reading and the questi on-and-answer peri od.

(1) Notify the Regional Drector inwiting, wthin
thirty days after the date of issuance of this Qder, of the steps which
have been taken to conply wth it. Ubon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing of
further actions taken to conply wth this Qder.

ITIS FUIRTHER CRCERED that the certification of the UFW as the
excl usi ve col | ective-bargai ning representative of all of Respondent's
agricultural enpl oyees, be extended for a period of one year fromthe date

foll ow ng the i ssuance of this Qder

rrrrrrrrrrrrrnl
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on whi ch Respondent commences to bargain in good faith wth
the UFW

Dated: Decenber 29, 1982

HERBERT A PERRY, Menber

JEROME R WALD E, Menber

16.
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MEMBER McCARTHY, Dissenting in Part and Goncurring in Part:

| agree wth the ngjority only insofar as it concl udes t hat
deci sion bargai ning was not required as to the crop changes i nvol vi ng
tonatoes and sugar beets. | find the ngority's analysis of the | aw
pertaining to decision bargaining to be erroneous and | cannot agree wth
the majority's conclusion that Respondent was required to bargai n over
both the effects of its decision to sell the early garlic cropy and t he

decision itself.

y(bntrary tothe myjority, | would find that Respondent was not
required to bargain over the effects of its decisionto sell its early
garlic crop. The 40 acres of garlic that Respondent sold is a mninal
portion of its total acreage, nmuch of which is devoted to crops at | east
as labor-intensive as garlic. Respondent grows nany different crops and
utilizes crop-rotation techniques over a |large nunber of acres. There
was no evi dence t hat Fbslaondent was either unw lling or unabl e to repl ace
the garlic work that woul d have been perfornmed wth work el sewhere in
Respondent ' s ext ensi ve oper ati ons. so, there is no evidence that
Respondent's sale of its garlic crop caused any | oss of work for the
bar gai ni ng-unit enpl oyees. Mreover, the record is devoid of evidence
that the Lhion ever nade a request for bargai ning over the effects of the
crop sale. In these circunstances, it is unreasonabl e to find Respondent
violated the Act by its failure to engage in effects bargai ni ng.

8 ALRB N\o, 101 17.



In setting forth its approach to cases invol ving the issue of
deci sion bargaining, the majority has seriously msconstrued the recent and
control ling Suprenme Court case, First National Mintenance Gorp. v. NLRB
(1931) 101 Suprene . 2573 [107 LRRM 2705] (hereafter FNMD. The court

there adopted a bal ancing test for determning whether certain types of
nanagenent deci si ons, undertaken solely for reasons of profitability or the
like, are subject to bargaining because they have a direct inpact on
enpl oynent :

[1]n viewof an enployer's need for unencunbered deci sion

naki ng, bargai ning over nanagenent decisions that have a

substantial inpact en the continued availability of enpl oynent

shoul d be required only if the benefit for |abor-nanagenent

relations and the coll ective bargai ni ng process outwei ghs t he

burden pl aced on the conduct of the business. (101 Suprene Q.
at 2531.)

After weighing various factors as part of the bal anci ng test,gl t he
court concl uded that an economcal | y-notivated decision to termnate part of

a business is not a mandat ory subj ect of bar gai ni ng:

2/The followng are anong the factors the court considered:

1. The union has direct protection under Labor Code section 8(a)(3) agai nst
a partial-closing decision that is notivated by an intent to harma union.

2. The unionis entitled to bargain over the effects of a partial -cl osure
deci si on and nay t hereby achi eve val uabl e concessi ons fromthe enpl oyer.
Gonsequent |y, the union has sonme control over the effects of the decl sion
and indirectly nmay ensure that the decision itself is deliberately

consi der ed.

3. It is unlikely that requiring bargaining over the decision itself, as
well as its effects, wll augnent the flow of infornation and suggesti ons
that mght be hel pful to managenent or ' forestall or prevent the

termnation of jobs. |If |abor costs are an inportant factor in a failing
operation and the enpl oyer's

(fn. 2 cont. en p. 18.)

8 ALRB Nb. 101
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V¢ conclude that the harmlikely to be done to an enpl oyer's
need to operate freely in decidi ng whether to shut down part
of its business purely for economc reasons outwei ghs the
increnental benefit that mght be gained through the union's
participation in naking the decision, and we hold that the
decision itself is not part of Sec (d)'s "terns and

condi ti ons" over whi ch Gongress has nandat ed bargai ni ng. (101
Suprene G. at 2534.)

In a footnote to the above hol ding, the court stat ed:
In this opinion we of course intinmate no view as to other types
of managenent deci sions, such as plant relocations, sales, other
kinds of subcontracting, autonation, etc., which are to be
considered on their particular facts.” (101 Suprene Q. at
2584.)
Qearly, the court neant that its bal ancing test mght produce a different
result when applied to another type of business decision and that the
out cone woul d depend upon the rel ati ve wei ght of the considerations rai sed
by that particular type of business decision. Contrary to the majority's
assertion, the court's decision in FNMC does not suggest an approach whi ch

regui res the bal ancing test to

(fn. 2 cont.)

deci sion to close, nanagenent wll have an incentive to confer voluntarily
wth the union to seek concessions that may nake it feasible to continue
the busi ness.

4. Ctentines nanagenent wll have great need for speed, flexibility,
and secrecy in neeting business opportunities and exi genci es.

5. Miking this type of decision a mandatory subj ect of bargai ning coul d
afford a union a powerful tool for achieving delay, a power that mght be
used to thwart nanagenent's intentions in a nanner unrel ated to any

feasi bl e sol ution the uni on mght propose.

6. Provisions giving unions a right to participate in the. decision-
maki ng process concerning alteration of the scope of an enterprise appear
to be relatively rare.

7. Labor costs may not be a crucial circunstance in a particul ar
econom cal | y-based partial termnation and this would lead to difficulty
for the enployer in determning what anount of bargai ni ng woul d suffice
before it could inplenent its decision.

8 ALRB Nb. 101 19.



be applied to the facts of every individual case. & The court found
partial -cl osure decisions generally to be outside the scope of nandatory
bargaining and it indicated that it expected ether "types" of business
decisions would fall either wthin or wthout the scope of nandatory

bar gai ni ng, dependi ng on the particul ar circunstances. 4

That intent is
clearly reflected in the court's concern over an enployer's ability to
"[determne] beforehand whether it was faced wth a situati on requiring
bargai ning or one that invol ved economc necessity sufficiently conpelling
to obviate the duty to bargain." (101 Suprene G. at 2533.) Wthout sone
degree of certainty as to whether a particul ar busi ness deci si on woul d
trigger the bargai ning obligation, managenent coul d not "proceed to reach
deci sions wthout fear of later evaluations labeling its conduct an unfair
| abor practice" (ld. at 25S1), which charges mght result in "harsh
renedies forcing it to pay |large anounts of backpay to enpl oyees who |ikely
woul d have been di scharged regardl ess of bargaining ...." (ld. at 2533.)
The court pointed out other difficulties that managenent and uni ons woul d
face if they had to guess on a case-by-case basi s whet her deci si on-

bargai ning was required: (1) The enpl oyer "woul d, have difficulty
determning exactly at what stage of its deliberations the duty to bargai n

woul d ari se and what anount of bargai ni ng

9To the extent that Bob's Big Boy Fanily Restaurant (1982) 264 NLRB Nb.
178, cited by the najority, calls for the balancing test to be applied in
such fashion, | find it to be inconsistent with the reasoning of the
Suprene Gourt in FNVC

“This viewis shared by the former General Gounsel for the NLRB, John S

Irving, Jr. (See Irving, AQosing and Sal es of Busi nesses: a Settled Area?
(April 1982) 32 Labor Law Journal 218.)
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woul d suffice before it could inplenent its decision;” (2) "If an enpl oyer
engaged i n sone discussion, but did not yield to the union's denands, the
board mght conclude that the enpl oyer had engaged in ' surface
bargai ning;" (3) "Aunion, too, would have difficulty determning the
limts of its prerogatives, whether and when it could use its economc
powers to try to alter an enpl oyer's decision, or whether, in doing so, it
woul d trigger sanctions fromthe Board." (lId. at 2584.) It is thus
evident that the court saw a strong need for clear-cut guidelines to
assist the parties in determning their rights and obligations in
connection with the maki ng of nanagenent deci si ons whi ch nay have an
I nci dental inpact on the enpl oyees conditions of enpl oynent. Toward t hat
end, the court created a balancing test and then applied it to partial -
closure situations as an entire category of business decision-naking. The
test was formulated in such terns that it would serve as a guide to the
Nati onal Labor Rel ations Board (NLRB) in naking judgnents about deci sion
bargai ning in connection wth other types of business decisions as well.
Therefore, | believe ny colleagues are in error in holding that, the FNVC
case does not provide guidelines for dealing wth business deci sions ot her
than partial closures and that its precedential value is limted to the
facts of that case. The najority adopts a case-by-case approach whi ch
wll serve only to perpetuate the confusion that the Suprenme Gourt sought -
to avoid in ANMC.

Turning to the business decisions at issue in this case, |

woul d affirmthe ALOs finding that economcally-notivated
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crop- change deci sions are not nmandatory subjects of bargai ni ng under the
ALRA  For a nunber of reasons, crop-change deci sions shoul d general 'y not
be a nandatory subj ect of bargaining,' just as nechanization generally is a
subject of mandatory bargaining. The ability to nake tinely crop-changes
goes to the very heart of nanagenent perogatives in agriculture. S A crop-
change is a tenporary or pernmanent change in product |ine and nust be

anal yzed as such. To the extent that it is an economcal | y-noti vat ed,
decision to termnate a distinct part of an agricultural enpl oyer's busi ness
operations, FNVC woul d dictate that no decision bargaining is required. To
the extent that the change is conpelled by factors other than the cost of
labor, there is little the enpl oyees' collective-bargai ning representative

can offer in the way of

§/In Bob's Blg Soy Famly Restaurant, supra, the NLRB stated that,

If ... the enployer action is one that is not suitable for
resol ution through col |l ective bargai ni ng because it represents
a 'significant change in operations,’ or a decision |lying at
"the very core of entrepreneurial’ control' the decision wll
not fall wthin the scope of the Enployer's nandat ory

bargai ning obligation. (Fns. omtted; enphasis added.)

The national Board found that the enpl oyer's decision in that case was a
formof subcontracting, rather than a partial closure, and that the nature
and direction of Respondent's business was not substantially altered by the
subcontract. However, all inquiry did not end at that point. It was still
necessary to deternmne whet her the concerns which led to the decision to
subcontract "were of the type traditionally suitable for resol ution through
the col l ective bargai ning process.” iy then could it be said that the
deci sion was or was not one which lies "at the very core of entrepreneurial
control." The Board subsequently concluded that the decision was a fairly
typi cal case of subcontracting and was therefore particularly suitable to
resol ution through the coll ective bargai ni ng process.

(Fn. 5 cent, on p. 22.)
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alternatives. Even if decisions of this type would, "in sone
ci rcunstances, benefit fromthe discussion of alternatives generated by

coll ective bargaining," that fact does not outwei gh the need for sone
degree of certainty that an obligation to engage i n deci sion bargai ni ng
wll not be triggered every tine narket conditions call for a change of
crops. The agricultural enpl oyer nust be able to respond quickly to
changes in narket conditions. Adequate protection for the union's
legitimate interests in such nmatters is provided by existing | egal
sanctions agai nst discrimnatory conduct and the requirenent that the
enpl oyer bargain, at the union's request, concerning the effects, if any,

of its decision on the unit enpl oyees. (See FNM supra, at p. 2582.)

Q op-change decisions in agriculture are far nore frequent
than product-1line changes in industry. They may al so be of a | ess
permanent nature. However, these differences only highlight the need for
unencunber ed decision-naking in this particular area. UWlike industrial
producers, agricultural producers are highly subject to the vagaries of
weat her and narket, the destructiveness of pests and the deterioration of

t he

(Fn. 5 cont.)

The clear inplication of this reasoning is that a decision whi ch does not
alter the nature and direction of the enpl oyer's enterprise nay

nonet hel ess be a decision which lies at the very core of entrepreneuri al
control and thus shoul d not be subject to nandatory bargaining. Such is
the case here. The naj orit?/ nakes the mstake of assumng that sinply
because the sale of the garlic crop did not constitute a significant
change in the nature and direction in Respondent's operations, bargaining
over the decision was nandatory. The majority's reliance on Bob's Boy is
t her ef ore m spl aced.
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nedi umof operations (soil). The industrial producer's slant is protected
fromthe elenents and deteriorates very slowy, and its products nay be

war ehoused and stockpiled. An agricultural business has none of those
advant ages and, noreover, nust be operated on a highly-leveraged basis. In
order to avoid what rmay be devastating | osses, the agricul tural producer
nust be able to respond qui ckly to chances in the produci ng environnent and
t he changi ng denands of the narket. Hs last line of defense in this
effort is to change his product line. That type of decision is nore
anenabl e to bargaining in the industrial sector because the need for it
usual |y does not occur quickly and can be expected to entail retooling over
a considerabl e period of tinme. In agriculture, on the other hand,
flexibility is the key to survival. To place the grower in the position of
not know ng whether he has to notify and bargain wth the uni on before he
can lawful ly swtch fromone crop to another woul d be to pl ace an

unr easonabl e burden on the conduct of the busi ness.

The benefit that decision bargaining would create in such
circunstances is extrenely limted. In the industrial setting, a decision
to continue or discontinue the manufacture of a particul ar product often
turns on the question of whether the product can be produced better or
faster. That question is one which |abor may be in a good position to
help answer. In all but the nost highly autonated i ndustries, |abor has a
critical role to play throughout the production process. In agriculture,
nature and the el enents general |y have nore influence over the quality and

quantity of the produce than labor. This is not to
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say that labor is sinply an incidental el ement in the production process
inagriculture, but rather that decision-nmaking about crop changes is not
likely to receive significant benefit fromunion input. The sole
exception of any significance woul d be decisions that center on the cost
of labor. That is not the case here or in nost instances where there is a
need to change crops.§/ Wiere it is the case, the enpl oyer has, as pointed
out by the court in FNMG an incentive to seek labor's input to the

deci si on-nmaki ng process. |In any event, cases centering on the cost of

| abor will probably bal ance out quite differently under the FNMC criteria
than woul d crop changes that are based prinarily on non-| abor

consi derat i ons.

In viewof the foregoing, | woul d concl ude that decision bargai ni ng
was neither required nor desirable in connection wth Respondent's garlic
and sugar-beet decisions inthis natter. | would reach the sane
conclusion with respect to virtually all crop change decisions that do not
turn on the efficiency or cost of labor. Gowers should not be put at
risk in deciding whether bargaining is required over a decision that goes
to the nost critical aspects of agricultural nanagenent.

Dat ed: Decenber 29, 1932
JGN P. MCARTHY, Menber

§/The deci sion by Respondent to sell its garlic crop was at the behest
of another grower and had nothing to do with factors over which the Union
had any control. Thus, the Lhion's only objective in bargai ning over this
deci sion would be to stop the transaction altogether. The court in FNMC
specifically did not want to create situations of that type. (FNVC
supra, at p. 2583.) Mreover, the situation presented Respondent with an
opportunity to sell his crop and avoid further risk of loss. The ability
to seize such opportunities when they present thensel ves is essential in a
busi ness as fraught with uncertainty as is agricul ture.
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional fice by the
Lhited FarmVWrkers of Awverica (AFL-QOQ (URW, the certified bargai ning agent of
our enpl oyees, the General Gounsel of the Agricultural Labor Rel ati ons Board
(Board) issued a conplaint which alleged that we had violated the law After a
heari ng at whi ch each side had a chance to present evidence, the Board has found
that we failed and refused to bargain in good faith wth the UFWin viol ati on of
the law The Board has told us to post and nail this Notice. V& wll do what the
Board has ordered, and also tell you that the Agricultural Labor Relations Act is
a law which gives you and all farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret-ballot election to deci de whet her you want a uni on

to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions through
a union chosen by a najority of the enpl oyees and certified by the Board,;

To act together wth other workers to try to get a contract or to help or
prot ect one another; and

To decide not to do any of the above things.

o g &~ Wbk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VEE WLL NOT refuse to provide the UFWwith the infornation it needs to bargain
on your behal f over working conditions.

VE WLL NOT nake any change in your wages or working conditions wthout first
noti fying the UFWand gi ving thema chance to bargai n on your behal f about the
proposed chances.

VEE WLL NOT threaten enpl oyees with |oss of housing or any change in the terns
and conditions of their enpl oynent because of their union activities.

VE WLL in the future bargain in good faith wth the UFWw th the intent and
purpose of reaching an agreenent. In addition, we wll reinburse all workers who
were enpl oyed at any tine during the period fromJanuary 22, 1979, to the date we
began to bargain in good faith for a contract for all |osses of pay and ot her
eﬁononinc | osses they have sustained as the result of our refusal to bargain wth
the UFW'

Dat ed PALL W BERTUXJ O

By:

(Represent ative) (Title)
If you have any questions about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qne office

Is located at 112 Boronda Road, Salinas, Galifornia 93907. The tel ephone nunber
is (403) 443-3161.

This is an official Notice of the Agricultural Labor Relations Board, an agency of
the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
8 ALRB No. 101



CASE SUMVARY

Paul W Bertuccio (URWY 8 ALRB No. 101
Gase Nos.  79- (&= 140- SAL
79- CE 196- SAL
79- CE 380 SAL
80- C& 55- SAL
ALO DEA S ON

The ALOfound that Respondent bargained in bad faith wth the UPWregarding a
col | ecti ve-bargai ni ng agreenent, based on the follow ng factors: Respondent
rejected proposal s wthout explanation; its negotiator was often unavail abl e
or unprepared, wthout authority to reach final agreenent, and i nconsistent in
hi s expl anati ons; Respondent nade predictably unacceptabl e of fers, gave the
UFWusel ess or neani ngl ess i nfornmati on, made economc proposals wth no idea
of the cost; Respondent refused to bar gai n over certain classes of enpl oyees
on the theory that they were enpl oyed by a custom harvester; and Respondent
rejected the UFWs union security proposal on the basis of a |egal theory

whi ch the Board has previously rejected. The ALOrej ect ed Respondent' s
contentions that the Lhion al so bargained in bad faith, finding insufficient
evi dence that the UFWrefused to -di scuss certain issues, del ayed, used
illegal tactics, or denmanded bargai ning over illegal subjects.

The ALO recommended dismssal of allegations that Respondent refused to
bargain per se by unilaterally changing its nethod of |ettuce harvesting, its
past practice regarding | abor contractors, and its decisions to change
certain crops, but found violations as to wage i ncreases, granted w thout
notice to, or bargaining wth, the Union in 1979 and 1980.

Fnally, the ALOrecommended dismssal of allegations that enpl oyees Ruben
Quaj ardo and Juan Myjica were fired for their union activity, finding that
Quaj ardo was fired for cause and that Myjica quit; and that Rodrigo Navarette
and Ramro Perez were evicted because of union activity, since there was a
legitinate business reason for their. eviction. The ALO concl uded t hat
Respondent threatened Maria Jimnez wth eviction and that the threat was a
viol ation of section 1153(a).

BOARD DEA S ON

The Board affirned the rulings, findings, and conclusions of the AOwth
nodi fications. As to bad-faith bargai ning, the Board expressly declined to
draw negati ve i nferences from Respondent's substantive bargai ni ng proposal s
or its rejection of the Sun Harvest contract. As to Respondent's duty to
bargain over its decisionto sell its early garlic crop, the Board rejected
the ALOs analysis and found that the transacti on was subject to deci sion-
bar gai ni ng. e Board al so-.rejected the ALOs finding that the | oss of

bar gai ni ng-unit work caused by the sal e was insignificant and therefore
concl uded that Respondent viol ated section 1153(e) and (a) by its failure to
bargai n over the effects of the sale.

D SSENT

Manbe( MCarthy woul d uphol d the ALOs anal ysi s regardi ng deci si on- and
bargain the AOs finding that | oss of unit work resulting from



Paul W Bertuccio (URWY 8 ALRB Nb. 101
Case No. 79-CE 140-SAL et al

the sale of the early garlic crop was insignificant and therefore woul d find
no effects over whi ch Respondent was required to bargain.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *
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In the Matter of : PALL

79- C& 196- SAL
79- C& 380- SAL

Respondent , 80- (& 55- SAL

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ
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Charging Party.

Martin Fassl er
for General Gounsel

Aicia Sanchez
Lhi ted Farm Vrkers of Anerica
for Charging Party

James G Johnson
HIl, Farrer & Surrill

and

Sarah Wl fe
Dressier, Soll, Quesenberry, Laws & Sarsam an
for Respondent

CEQ S ON
STATEMENT GF THE CASE

Marvin J. Brenner: Admnistrative Law Gficer: This case was
heard by ne on July 15, 16, 17, 21, 22, 23, 24, 28, 29, 30, 31, August
7, 8, 9, 11, 12, 20, 21, 22, 26, 27, 28, Septenber 2, 3, 4,

5 and 8, 1980. The original Conplaint issued on April 2, 1980, and was
based on charges filed by the Unhited FarmVrkers of Anerica,



AFL-A O (herei nafter the "UFW or "UWhion"). The General Gounsel
filed an "Arended Gonplaint™ on July 9, 1980, which is identified as
the First Arended Gonplaint. A Second Arended Gonpl aint was fil ed
on August 18, 1980 during the hearing at a tine when the General
Gounsel was close to concluding his case An Answer to Second
Anended Gonpl aint was formally filed by Respondent on Septenber 12,
1980, after the close of the hearing. Respondent admtted that it
was served with copi es of the charges herein.

Al parties were given a full opportunity to present evi dencey
and participate in the proceedings. The General Gounsel and the Respondent
filed briefs after the close of the hearing.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after careful consideration of the argunents and
briefs submtted by the parties, | nake the fol | ow ng:

FIND NS GF FACT

|. Jurisdiction

Respondent, Paul W Bertuccic, is engaged in agriculture in San
Senito Qounty, CGalifornia, as was admtted by Respondent in its Answer.

Accordingly, | find that Respondent is an agricultural enpl oyer
w thin the neaning of Section 1140.4(c) of the Agricultural Labor Rel ations
Act (hereinafter the "Act").

Respondent al so admtted inits Answer that the UFWwas a | abor

organi zation wthin the neaning of section 1140.4(f). of the

1/ /Hereafter, General (ounsel's exhibits will be identified as "G C
Ex —' and Respondent’'s exhibits as "Resp's Ex —=". References EC the
Reporter's Transcript wll be identified as "RT. —" P —".




Act, and | so find.
I1. The Alleged Unfair Labor Practices

The Second Anended Conpl aint raises three areas of alleged
violations. Frst, it charges that Respondent refused to bargain i n good
faith in violation of Sections 1153(e) and (a) of the Act by: 1) refusing
to conply with or unreasonably del aying conplying wth the UFWs requests
for information and, 2) engaging in surface bargaining. Second, it
al l eges that Respondent nade certain changes in its enpl oyees' wages and
working conditions wthout negotiating about said changes or their
possi bl e effects wth the UFW also in violation of Sections 1153(e) and
(a). Fnally, the Conplaint charges that Respondent discrim nated
against its enployees in order to discourage their support for the UFWin
violation of Sections 1153(c) and (a) of the Act.

The Respondent denied it violated the Act in any way and pl ead
as an affirnati ve defense that it was the UFWthat failed and refused to
bargain in good faith withit.?

Respondent admtted inits Answer that the foll ow ng
persons were its agents wthin the neaning of Sections 1140. 4(c),
1140.4(j), and 1165.4 of the Act: Paul W Bertuccio, Tina Bertuccio,
Jose Duran, Edwardo Millegas, and Inez Villegas. Respondent denied
that Jasper Henpel, Howard S |ver and R chard Andrade were supervisors
wthin the nmeaning of Section 1140.4(j).

Hrrrrrrrrrrny

2/ The General Counsel has noved t strike Respondent's affirnative
defense. This notion was taken under advi senent and i s di scussed i nfra.




[11. Rulings on Mtions

A General ounsel's Mtion to Arvend Gonpl ai nt .
1. Facts.

h August 20, 1980, the day General (ounsel closed his case, he
offered certain amandmantsgl tothe Gonplaint, towt: 1) paragraph 9f was
anended to all ege that Respondent nmade a change in its enpl oyees' working
conditions by assigning to a | abor contractor the work of harvesting peas
and by setting a wage; 2) paragraph 9g was anended to allege that in July
of 198Q Respondent rai sed wages wthout negotiating sane wth the Uhion;
and 3) paragraph 10d was anended to al |l ege that Respondent acted to
di scour age support for the UPWby refusing to reassign M. Ramro Perez to
work in the retail store and by its reassignnents of M. Javier Cgj a.ﬂl

Respondent obj ected to the anendnents and noved to strike them
fromthe Second Arended Gonplaint. It objected to the amendrment to
par agraphs 9f and 10d on the grounds that such evi dence had previously been
obj ected to by Respondent when of fered and had been allowed only as
background evi dence of overall, surface bargai ning and not as evidence to
support an independent unfair |abor practice violation. Respondent
obj ected to the amendi ng of paragraph 9g on the grounds that no evi dence of
this allegation had yet been admtted i nto evi dence to prove an i ndependent

unfair | abor

3/ None of these was nentioned in the General Gounsel "Amendnent to
Gonpl aint” (also referred to in the record as "Hrst Amended Gonpl aint™) of
July 9, 1980 (GC EX IF).

4/ A the precedi ng session, August 12, General Gounsel announced he
woul d be anending the Gonplaint. A though he referred to the anmendnent to
paragraph 99, he did not nention paragraphs 9f or 10d.



practice charge at the tine the anendnent was nade.

| conditionally accepted the anendnents reserving a final
judgnent on the objections until such time as the record was revi ewed and
a decision issued. In viewof that ruling, Respondent chose to defend as
i f the anendnents had been al | owned.

2. Rlling.”

a) Paragraph 9f —Fhe Mtion to Srike this anendnent from
the Second Arended Gonplaint is granted. | do not find that an objection
was nmade to the recei pt of this evidence, as clainmed by Respondent; but
that was because the evidence was clearly received for the general
purpose of proving el enents of the surface bargaining charge. That is to
say that this evidence cane into the record as part of General (ounsel's
attenpt to show that Respondent failed to provide the Uhion with conpl ete
information of what its cropping pattern woul d be and further, that
Respondent bypassed the Uhion and did not nake a proposal of any kind on
wages to be pai d workers who harvested peas. It was never nade clear to
Respondent that this evidence was to represent an independent unfair
| abor practice charge,gl and the matter was not fully litigated.

In any event, the testinony supporting this allegation did not
cone into the record until after the General Gounsel had rested. Had |

allowed the anendnent at the hearing, (instead of reserving

5/ General ly speaking, an ALO may, at his/her discretion, refuse to
permt an anendnent to a conplaint. Tennessee Egg (., 93 NLRB 846;
Lhi on Asbestos, 98 NLRB 1055 (anendnent offered on | ast day of General
Qounsel ' s case); MVictor Chemcal, 93 NLRB 1012 (amendnent offered at end
of General CGounsel's case in chief).

5 6/ See, for exanple, General Gounsel's post-hearing Brief, pp. 20-
17



aruling), | would have dismssed the all egati on upon Respondent's Mtion to
Dsmss at the conclusion of General Counsel's case.

b) Paragraph 9g—+he Mtion to Srike this anendnent from
the Second Anended Conpl ai nt is denied. Respondent argued that the evidence
of the 1980 rai se had not yet been allowed in the record to prove any
allegation. But General Gounsel advised Respondent prior to his close of a
proposed stipul ation regardi ng the accuracy of the July, 1980 wage i ncrease
and nade it clear it was to be an independent unfair |abor practice
allegation. The reason it was not included in either the original Gonplaint
or the "Amended Conpl ai nt" was because the increase had not yet been
effectuated at that tine. The anendnent was al so within the scope of the
other allegations and was generally related to the Gonpl ai nt. The anendnent
is allowed.

c) Paragraph 10d-t+he Mbtion to Srike this anendnent from
the Second Anended Conplaint is granted. As to Ramiro Perez, the
Respondent properly objected to the recei pt of this evidence on the grounds
that there was no such allegation in the Gonpl ai nt.

The General Gounsel nade it clear when objections to certain areas
of Perez' testinony was nade that the evidence was sought to be admtted
only as background information in order to support the surface bargai ni ng
allegations (RT, IX pp. 32-33, pp. 82-83).

In the case of Javier (Ggja, Respondent did object to certain
guestions concerning Ceja' s activities on the grounds that they were not
included in the Gonpl ai nt; but Respondent did not specifically object to

his testinony regardi ng job reassignnents, the



subject natter of the anended Conpl aint. However, the General Counsel's
response to one of Respondent's early objections woul d have gi ven
Respondent the inpression that the General Gounsel, as in the Ramro
Perez natter, had no intent to litigate an i ndependent unfair | abor
practice violation. This mght al so explain why there was no cross
examnations about Gegja' s reassignnents by Respondent. For exanpl e,

speaki hg to an obj ection concerni ng testinony about an inci dent invol ving
short handl ed knives and an C8HA conpl aint and hearing, the General
Qounsel st at ed:

"There wll be testinmony after this, about the conpany's
response to M. Javier Ggja's activity and i nvol venent -wth
this conplaint and, in particular, his role as a nenber of the
negotiating coomttee and as a spokesman for the Uhion. | think
the testinony about the conpany's retaliation against M. GCg a
as aresult of that is relevant tothis hearing in viewof his
role as a nenber of the negotiating coomttee.” (RT. X p. 37)

Later in the hearing, Respondent nade a simlar objection to
the testinony of Ramro Perez who was al so asked questions about
the C8HA hearing. In response to the objections, General Counsel

stat ed:

"...1 offer it as a begi nni ng steﬁ There will be testinony,

bot h fromM. Perez and fromanother wtness...Javier Ceja,
about incidents that happened at the conpany after the
hearing, and there wll also be testinony about M. Perez'
role in what appears to have been a conflict between the
workers and the conpany and the role of M. Javier Ggja in
this conflict between the workers and the conpany.

Because they are two negotiating commttee nenbers and because
there are other negotiating coonmttee nenbers in their crew |
think the reaction of the conpany and its. changes in the
conpany' s attitude towards the crew after the hearing and the
nature of the work assignnents 'they-were given after the
hearing is significant wth respect to this hearing."

ALQ "Wiich charge is this going to be related to?"



General Qounsel : "Vél|, its related to the nain charge, No. 140,
which alleges a refusal to bargain in good faith.

| think that if, as | expect the evidence to show the conpany
retaliated agai nst the crew by cutting down on their work and
nmaki ng their work nore difficult after the C8HA hearing. | think
that's a significant factor in assessing the conpany's good faith
or lack of it in the course of collective bargaining...." (RT. IX
pp. 32-33). See also, RT. I X pp. 82-85.
Fromthis | find that, as in the case of Ramro Perez, General
Gounsel was i nformng Respondent that any evi dence of any unl awf ul
reassi gnnent of Cgj a because of his position on the negotiati ng coomttee was
al so for background infornation to support the surface bargai ni ng
allegations. That is to say, that the evidence of Respondent's alleged acts
of msconduct concerning Ceja (and Perez) was relevant only towards the proof
of the surface bargai ning question, and | shall so consider it. The evidence
was clearly not adduced to establish a new unfair |abor practice
. 7/
allegation. -

B. General ounsel's Mtion to Srike Portions of
Respondent ' s Answer to Second Anended Conpl ai nt

1. Facts.

The Gonplaint in this case was issued on April 2, 1980, and
Respondent filed its Answer on April 13, 1980. In that Answer, Respondent
deni ed the substantive charges and pl ead an affirnati ve defense in which it
asserted that Charging Party had engaged in surface bargai ning wth no intent
to reach agreenent by a)

rrrrrrrrrrnt

LOP is extrenely unfair that an attorney representing the Sate shoul d
nai ntai n throughout the hearing that evidence is being presented for
pur poses of background, only to suddenly alleged at t conclusion of his case
an i ndependent vi ol ati on.



presenting Respondent wth a "take it or leave it Sun' Harvest
Gontract™; b) changed negotiators in md streamw thout proper
justification; ¢c) engaged in dilatory tactics, and d) failed to
provi de requested infornmation in a tinely fashion.

n August 20, 1980, the General Counsel expl ained the additional
all egations contai ned in the Second Arended Gonpl ai nt, the fornal
docunent having issued on August 13, 1980. The General (ounsel then
rested, and Respondent commenced its case. ounsel for Respondent
announced that he was orally anendi ng the Answer to assert certain
additional affirnative defenses:

"those being the statute of limtations, |aches, estoppel of the
General ounsel and the Charging Party, and we are al so al | egi ng
that the Union, during the period involved, has been engaged in
bad-fai th bargai ning and that such bad-faith is relevant in this
proceedi ng for various purposes to showthat they are in this
proceedi ng as charging parties wth uncl ean hands, that so | ong
as the Lhion is engaged in bad-faith bargai ning the Uhion's
activities suspend Respondent's duty to bargain under the Act.
V¢ are alleging that the Union was insisting on both illegal and
nonnmandat ory subj ects of bargaining, we allege that the Uhi on
negotiators were not fully infornmed wth the issues that were

pl aced before them V¢ also allege that the Uhion negotiators
fromtine to tine reneged on-certai n agreenents reached in prior
negotiations, sonetines by prior negotiators and sonetines by
the same negotiator.” (RT. XM, pp. 23-24.)

Wien General Gounsel 1nquired whi ch paragraphs of the Gonpl ai nt
the statute of limtations, |aches, and estoppel appiled to, Respondent
stat ed:

"1 have not gone through to state wth particul arity whi ch ones
they wll apply to. | wll, if you go through at

RN NNNNNN
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sone point of tine, say during one of the breaks, de advi se
you what those defenses go to." (RT. XM, p. 24)-

The hearing ended on Septenber 8, 1980, and on Septenber 12,
Respondent filed its "Answer to Second Anended Conpl ai nt," which rai sed,
under the category of "Frst Affirmative Defense", several new defenses not
previously placed inits April 13, 1980, Answer to the original
Gonpl ai nt. g

h Septenber 22, 1980, the General Counsel filed a "Mition to
Srike Portions of Answer to Second Arended Conpl aint™ asking that Hrst
Affirmative Defense paragraphs | (b), [(c), 1(d}, I(f) and portions of
| (a)be stricken in that they went beyond the limts of what Respondent's
counsel stated verbally to be Respondent's affirnati ve def enses on August
20. The General Qounsel clained that said defenses were raised for the
first tine after the close of the hearing.

Respondent filed a "Response to General Counsel's Mtion to
Srike" on Septenber 30, 1980, alleging that all matters had been fully
litigated. Areply letter was filed by the General Gounsel addressed to ne
on Cctober 8, 1980.

[HErErrrrrr
THErrrrrrrr

8/ There is no record evi dence to suggest that such a di scussi on ever
occur r ed.

9/In Respondent’'s initial affirmative defense of April 13, 1980, it
plead that the UPWhad engaged in surface bargaining listing four itens, in
particular. Inits Answer to the Second Anended Conpl ai nt, Respondent had
apparent|y abandoned three of the said itens. The fourth--engaging in
dilatory taetics--could arguably fit wthin paragraph 1(a) of the First
Affirnmati ve Defense of the Amended Answer.
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2. Riling. &Y

The General Gounsel contends that Respondent shoul d be est opped
fromasserting new affirnative defenses for the first tine after the
close of the hearing. | viewthe matter differently. Respondent has
already raised the affirmati ve def ense+he URV$ bad fai th bargai ni ng—+n
its original Answer, during the course of the hearing, and certainly at
the August 20, session. Wile it is true that it was raised very
general Iy on August 20, (wth the exceptions of a few specific
allegations presented), General (ounsel did not file a bill of
particulars or verbally request further particularity wth respect to the
Lhion's bad faith all egation. W seens to ne that Respondent nade it
clear that its allegations of bad faith bargai ning on the part of the UFW
were issues in the case. Mewed inthis light, General Gounsel's case
support, cited in his Mtionto Srike, afford himlittle help. For
exanpl e, the respondent in SamAndrews' & Sons, 6 ALRB No. 44 (1980)

admtted in its answer that a certain individual was an agent of
respondent only to deny it in a proposed anended answer post-heari ng.
Smlarly, Gneral ounsel's reliance on Houston Sheet Metal (ontractors

Assn., 147 NLRB 774, 56 LRRM 1281 (1964) is simlarly msplaced. |nhere,

respondent raised a defense for the first timeinits brief to the

admni strative | awjudge, and the National Labor Rel ati ons Board

10/ The natter was taken under advi senent. On Decenber 19, 1980,
after post-hearing briefs had been filed, | advised the parties that |
woul d rul e on General Qounsel's Mbtion to Strike (as well as his request
Lor the filing of a supplenmental brief) at the tine | rendered a decision

erein.

11/ The General (Gounsel did request particularity wth regard to the
statute of limtations, |aches, and estoppel, however.
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(hereinafter NLRB) held that the National Labor Rel ations Act (hereinafter
NLRA) required that all defenses are waived "which are not raised tinely
either in the pl eadi ngs or where appropriate, by notion during the hearing."
56 LRRMat 1283. Here, however, Respondent has mai ntained since its original
answer that the UFWwas guilty of bad faith bargaining. Thus, by filing an
anended Answer asserting specific exanples of bad faith bargai ning after the
cl ose of the hearing Respondent was, in effect, naking a notion to conform
the pleadings to the evidence. | shall so treat the matter.l—Z

See Fito Gnpany v. NL.RB, 330 F. 2d 458, 465. 55 LRRV 2933, 2938-39

(9th dr. 1964), cited in Respondent's reply to General Gounsel's Mtion to
Srike.

a. Paragraph | (a) of Respondent's

Anended Answer, FHrst Affirnative
Def ense

General Gounsel noves to strike a portion of this paragraph. |
assune General Qounsel is referring to the followng all egati on:
"...noreover, during the course of collective bargai ning, the chargi ng
party's negotiators have nade inconsistent proposals,...." (The renai ni ng
portions of this paragraph were arguably asserted by Respondent's counsel on
August 20, whi ch was presunabl y recogni zed by General Gounsel when he only
noved to strike a portion of this paragraph). | amnot aware of any such
evidence in the record. |If there is such evidence, it is not clear that it

would rise to the level of an affirmati ve def ense.

12/ Section 20222 of the Regul ati ons addresses anendnents to he
conpl aint before and during the hearing but is silent as to rest-hearing
activity. There is no nention of amended answers. | amtreating the nmatter
in the same manner | woul d any post-hearing | otion under Section 2C2-0 of
the Regul ati ons.

-12-



Gounsel was never apprised that this was an issue in the case. The
Mtion to Srike this portion of the Arended Answer is granted.

b. Paragraphs 1(b), 1(c), 1(d) and 1(f) of Respondent's HFirst
Anended Answer/ Frst Affirnative Defense

The Mtion is denied. As to paragraphs 1(b) and 1(c),
Respondent made it clear during the presentation of its evidence that the
concept contained therein was part of its defense that the UFWhad
engaged in bad faith conduct by activity away fromthe bargai ning tabl e.
Qver the General Counsel 's objection, | allowed in the evidence. (See,
for exanple, RT. 22, pp. 82-87). Wth respect to paragraphs 1(d) and
1(f), there is evidence, particularly fromRespondent's negoti at or
Jasper Henpel, that the UFWinsisted on information that it al ready had
and that the UFWintended to elimnate | abor contractor Quiintero from
Respondent ' s operation though Quintero' s enpl oyees voted in the Uhion
el ecti on.

It seens to ne Respondent did nake it clear during the
presentation of its case that these four above-nentioned paragraphs were
specific allegations subsuned by its general allegation of Uhion bad
fai th bargai ni ng.

C Respondent's Mtion to Srike General Qounsel's
Suppl enental Post Hearing Bri ef

1. Facts.

After submssion of General ounsel's Mition to Srike Portions
of Arended Answer, General (ounsel wote to Jorge Carrillo, Executive
Secretary, ALRB, on Septenber 22, 1930, requesting that a ruling be nade
bef ore post-hearing briefs were due. Said Mtion was subsequent |y

transferred to ne for a ruling. No ruling was

-13-



i ssued prior to the submssion by both parties of post-hearing briefs on
Cctober 20, 1980. General (ounsel clained in his brief that he was not
addressing the affirmati ve def enses because there was uncertainly as to
what Respondent's affirmati ve defenses were, particularly in view of
General (ounsel 's pending Mtion to Strike Portions of Respondent's
Answer. General (ounsel —requested that he be allowed to submt a brief
addressing those i ssues after | ruled on his Mtion to Strike.

n Decenber 19, 1980, | inforned the parties that | intended to
defer a ruling on General QGounsel's "Mtion to Srike, as well as his
request to establish a due date for the filing of a supplenental brief,
until such tine as a decision was rendered on the entire case.

In the neantine, General Gounsel on January 8, 1981, forwarded
abrief tone entitled "General Gounsel's Suppl enental Post - Hear i ng
Brief". In General Gounsel's acconpanying letter, he stated that:

"...This brief considers only those affirnative defenses asserted
by the respondent inits Answer filed on April 13, 1980, and
those asserted, verbally, by counsel on August 20, 1980, at the
begi nni ng of the presentation of evidence on respondent's
behal .. .. There is no reference inthis brief to any of the
affirmati ve defenses "asserted by the respondent for the first
tine inits Anended Answer on Septenber 12.
| have limted the subject natter of the brief in this nanner
because of the uncertainty surrounding the status of the
respondent ' s expanded Answer.. ... In view of your Decenber 16,
letter, deferring aruling on the admssibility of the expanded
Answer, | amproceedi ng on the assunption that the respondent’s
Answer stands now 'as it did on the |ast day of the hearing:

including only' those affirmative defenses rai sed on April 13,
and August 20."

Respondent filed a "Motion to Srike General Gounsel's

- 14-



Suppl enental Post-Hearing Brief” on January 30, 1981, arguing, inter alia,
that the Board s Regul ations do not permt reply briefs.

2. RIling.

The Mtion to Strike is granted. General (ounsel concedes, and
properly so, that Respondent's April 13 Answer and August 20 oral Answer
were appropriately before me at the tine post-hearing briefs were due on
Qctober 20, 1980. There was no uncertainty as to what Respondent's
affirmati ve defenses were at that point, insofar as those issues were
concerned. Yet, General (ounsel chose not to comment on those affirnative
defenses in his Brief, which he knewto be at issue at that tine. And no
proper reason has been advanced for his failure to do so. Basically, for
what ever reason, the General Counsel chose to withhol d his argunments on
Respondent' s affirnati ve defenses (of April 13 and August 20) until such
tine that sane had been fully briefed by Fbspondent.l—?’/ S nce neither the
Executive Secretary nor | granted General (ounsel an extension of tine to
file a supplenental brief, the Brief is inproperly before ma.l—4/
V. The Business (peration

Paul W Bertuccio is a sole proprietorship whichis currently
farmng around 3,000 acres, including those fields that are sonetines

planted 2-3 tines in the sane year. Paul Bertuccio

13/Interestingly, except for the allegation of dilatory tactics,
Respondent does not address any of the Septenber 12 affirmative
defenses in his post-hearing Brief.

14/1f General CGounsel still intends that | rule on whether he nay file
a suppl enental brief addressing only the Septenber 12 affirnative
defenses, the request is denied. In any event, the issue is noot in that
| have found, infra, that the UPNWwas not guilty of bad faith bargai ni ng.
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is the head deci sion naker and general nanager and nakes al | deci sions on
the day to day operation of the farm as well as the wages to be paid his
enpl oyees. Sonetines, his wfe, Tina Bertuccio, and his supervi sors advi se
hi mon what wages to pay. Tina Bertuccio al so assists himin the runni ng of
the farmand the packi ng sheds.

There are three supervisors. Jose Quran supervises the general
field workers in the weeding and hoei ng of crops and the harvest.g’/ Under
him there are two sub-forenen, Eduardo Villegas and his son, |nez
Villegas. The second supervisor is Jose Hartinez who i s responsible for
the preparation of the planting, the actual planting and tilling of the
crops, and irrigation. He also supervises 3-4 nechanics. Munuel Arreol a
is asub-foreman inirrigation. Finally, there is Robert Gorrea who is
responsible for all work (except irrigation) in the apricot and wal nut
orchards and oversees around forty workers.

A Seniority/ Transfer/D scipline

Respondent nai ntai ns no seniority system transfer procedure
or disciplinary program Only Paul or Tina Bertucci o decide who nay
transfer. As to discipline, only Paul Bertuccio deci des what
disciplinary action is to be taken though he may consult wth his
super vi sor s.

B. The Hring

nly Paul and Tina Bertuccio and the three supervisors, Duran,

GQorrea, and Martinez, have the authority to hire. There is no

15/ Duran, however, is not in charge of the sugar beets, tonato or
carlic harvest.
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witten policy on hiring. However Paul Bertuccio testified that there
was an infornal rule that those that worked | ast season woul d be hired
back? but if there were insufficient jobs for the nunber of applicants,
the individual applicant would be told to pl ace his/her name, address,
phone nunber, and type of work the person was qualified to do on a sheet
of paper and that if a vacancy arose, he/she would be contacted. This
sheet of paper was then retained at the ranch office. According to
Bertuccio, this "systeni had been used for a long tine; and its purpose
was to insure that workers were hired in the order in which they applied
for work.

C The Qops

Paul Bertuccio testified that he al one nade all the decisions as
towhat is planted and how nuch. He also testified that he does not keep
records on these natters but either retains the information in his head
or asks one of his supervisors or foremen. Bertuccio testified that
there were two main factors that influence his decision on what to plant
each season: 1) crop rotation and 2) narket conditions. (Veather is
al so a factor.)

1. Qoprotation

If the sane crop is planted in the sane field nore 'than once a
year, there is likelihood (in the case of sone crops but not |ettuce)
that it will be attacked by diseases during the second pl anting®. G op
rotation is a means of which these di seases can be thwarted provi ded t hat

the new crop is not subject to the sane

rrrrrrrrrrnl

16/ The crop nost necessitating rotation is onions fol | oned by
garlic.
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: : 17/
di sease as the previous crop.=—

Thus, according to Bertuccio, crop rotation
is always a consideration in what ought to be pl anted. 18 Bertucci o further
testified that a farner woul d never find hinself in a situation where in the
2nd year he could only rotate one other crop; he woul d al ways want to | eave
hi nsel f a choi ce of alternatives.

2. Market Gonditions

Paul Bertuccio receives several publications fromprivate and
governnmental sources on agriculture; e.g., "Galifornia Fruit & Vegetabl e
Reporting Service", published by the Sate Departnent of Agricul ture, "Sugar
Beet Bulletin", published by the Galifornia Sugar Beet Association, "The
Packer", and "TMHol lister Freelance". M. Bertuccio testified that he
utilized the infornation contained in these publications to hel p determne
what he should growin future seasons. For exanpl e, in 1979 gover nnent
reports indicated sugar supplies to be down so Bertuccio decided to grow
nore sugar beets in 1980.

Respondent grows a w de variety of crops including |ettuce,
cabbage, onions, bell peppers, garlic, anise, cardoni, chile peppers, corn,
and others. Lettuce is by far the biggest crop. It has only one season; it

Is planted in Decenber (spring lettuce) and is

17/ For exanpl e, sugar beets the first year followed by | ettuce the
second year woul d be suitabl e because the diseases that attack the forner do
not attack the latter. However, in that cabbage contacts the sane di seases
as sugar beets, it would be unwse to fol |l ow beets w th cabbage.

18/ On the other hand, at tines a farmer would want to let the | and j ust

| ay dornmant for a year because sone crops; e.g., cabbage, cardoni, sugar
beets, devastate the ground where they are pl ant ed.
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planted every week until Septenber 1, depending on the weat her and nar ket
conditions. The harvest occurs May through Decenber. Paul Bertuccio
testified that between August 20 and Septenber 10 of 1980 he anti ci pat ed
1200- 1400 acres. ¥

D Labor (ontractors

Qver the years Paul Bertuccio has hired three | abor contr-

act ors@/ wWth regularity, Jesus Quintero, Jose Martinez, and Manuel

Salinas.z—ll

1. Jesus Qiintero

Wthin the last 10 years Quintero has been used for all types
of field work (weeding and thinning) and the harvesting of onions, garlic
and bel | peppers. Bertuccio's regular enpl oyees do not usual |y harvest
onions or garlic. During 1980, about 25 of Quintero' s workers were hired
to weed sugar beets.

The rate of pay for Qiintero' s workers is agreed upon by
Quintero and Paul Bertuccio. These workers are placed on Respondent's
payroll (GC Exs. 29 and 30) and pai d by checks signed by and froma

checki ng account nai ntai ned by Paul Bert ucci 0.2/

_ 19/ Thi s does not nean that 1200-1400 different acres were farned.
Snce lettuce is sonetines planted in the sane field three tines during
i[he course of one year, a 100 acre parcel might support 300 acres of

ett uce.

_20/ Paul Bertuccio testified that normally the hiring of a | abor
contractor is discussed wth himpersonal |y but that either supervisor
Duran or Martinez have the authority to hire Quintero on their own.

21/ A fourth person, Tony Lonmano, is considered to be a custom
harvester in tonatoes.

22/ The checks are actual |y prepared by Quintero's daughter, Hope
Bel tran, and brought to Bertuccio for his signature.
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Quintero usual |y receives 10%of the weekly gross wages

paid to the workers.
2. Jose Martinez

Martinez' workers are usual ly enployed in the apricot orchards in
1980 and for the past several years. Respondent pays Martinez by check and
Martinez then pays his own workers fromthese proceeds.

3. Mnual Salinas
There is a third | abor contractor, Manual Salinas, only Paul

Bertuccio testified he did not consider hi msuch because he didn't have a
license. Generally, Salinas provides workers for the hoei ng and thinning
of lettuce throughout the year. Salinas' workers are al so pl aced on
Respondent ' s payrol |, and Paul Bertucci o nakes out checks to them
Information regarding the work perforned by Salinas' workers is naintained
on Respondent's tine car ds.g’/

Salinas has been used for the past 5-6 years. During 1979 he
provided as nmany as 75 workers, but in 1980 fewer were used.%y

E S owdowns and VWrk S oppages

In the early spring and conti nui ng through the summer of 1980,
sone of Respondent’'s crews participated in a series of slowdows and work
stoppages. The first of these occurred around the first part of Mrch

1980 invol ving around two-thirds of a

23/ Except for his lack of alicense and the fact that he is not paid a
commssion but is Bal d by the workers he provides, Salinas functions the
sane way as any |abor contractor.

24/ Paul Bertuccio testified that fewer were used because: 1) he was

not sure if Salinas had a | abor contractor's license and 2) he becane
anare of the UFWs opposition to Salinas.
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weedi ng sugar beet crew This was followed thereafter by
sl ondowns anong weeders and thinners in lettuce. In late July
and August there were a series of work stoppages.

Paul Bertuccio discussed the March sugar beet field
activity wth supervisor, Jose Duran; and, after realizing that it
was costing Respondent tw ce as much noney as the previous year,

decided to utilize Quintero earlier than usual .2—5/

Thus, starting in
March for around 3-4 days, Quintero was brought in to do pull and cut
weeds sugar beets, work that ordinarily woul d have been perforned by
the regul ar enpl oyees of Respondent. Initially, Quintero brought 25
workers and then increased it to 40-45. No regul ar enpl oyees were
| aid of f.

Qiintero's crews were called back at the end of My
begi nni ng of June, 1980, to weed sugar beets, then | ettuce, and hoe
oni ons.

V. Failure and Refusal of Respondent to Bargain in God Faith A

The Negotiating Hstory
(n Decenber 13, 1978, Gesar Chavez wote to Paul Bertuccio
requesting the cormencerent of negotiations (GC Ex. 2).
Acconpanying this letter was a "Request for Infornation" (GC EX.
2(a).). There was no i medi at e response from Respondent so t hat
sonetine prior to Christmas, UPAWnegotiator, Mchael Schwartz,

contacted Paul Bertuccio on the phone,

25/1n 1979 Quintero was enployed in the latter part of My or
early June.
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requested negotiation dates, and asked for an "access" arrangenent in
order to visit wth workers, set up a negotiating coomttee and devel op
a proposal . Bertuccio responded that Schwartz shoul d speak to his
attorney, about these subjects, that he did not know who his attorney
was, but that it was soneone who had worked for Véstern Gowers
Associ ation (herei nafter "WA").
In early January Schwartz | earned that the VWstern G owers
Associ ation negotiator assigned to the case was R chard Andrade so
Schwartz contacted hi mby tel ephone requesti ng date to conmence
negotiations. Andrade replied that he was not prepared to begin as he
had not yet received the files and had not yet net wth representatives
of Respondent; but it was agreed by letter that January 22 woul d be the
first neeting. Schwartz had requested that nore than one neeting at a
time be schedul ed and suggested the possibility of back to back
neetings, but Andrade declined stating that he had too busy a schedul e.
O January 8, 1979, Schwartz wote to Andrade (GC Ex.
4) toindicate his interest in receiving the information requested
in the UPWs Decenber 13, 1978 letter attachnent in order to devel op
a contract proposal .

January 22, 1979 Meeting

This was the first neeting between the parti es.
Respondent' s negotiator, R chard Andrade, was present as was Tina
Bertuccio. Mchael Schwartz was present for the Lhion, as was its

Negotiating Coomttee consisting of Ramro Perez,
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(President), Jesus Perez, Mria Hernandez, Javier Cgja, and E nesto
CGeja.  The neeting nainly consisted of introductions and setting
ground rul es; the neeting was short. It was agreed the parties woul d
neet agai n on February 5.

(n January 25, 1979, the UFWnailed its first proposal

(GC Ex. 6) to Respondent. It was a "l anguage" proposal only. 20/

February 5, 1979 Meeting

Mbst of this neeting was devoted to Schwartz' expl ai ning the
contractural proposals, particularly Hring, Gievance and Arbitration,
and Post-Certification Access proposal s.

Andrade testified that it was his suggestion that the
parties negotiate the | anguage proposal s first and then nove on to
the economc natters.

Andrade handl ed Schwartz a partial list (GC Exs. 7 and 8)
of the information the UPWsought in its earlier request.

There was agreenent by Respondent to the Lhion's, |anguage on
famly housing, discrimnation, and the savings cl ause..

February 21, 1979 Meeting

Respondent submtted its initial |anguage proposal (GC

Ex. 21), and it was di scussed.

Mbst of the discussion, though, centered around an interim
access agreenent, which was agreed to. There were al so agreenents on
Respondent ' s | anguage on bul | etin boards, credit union w thhol di ngs,

| ocation of Respondent’'s operation, and a nodification cl ause.

26/ Language proposal s refer to contractural provisions dealing
W th non-economc itens.
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Respondent provided the Uhion wth informati on on 600
enpl oyees and al so pesticide infornmation. Schwartz conpl ai ned that he
still had no informati on on the hours worked of enpl oyees, but Andrade
told himthe infornati on was not avail abl e.

March-3, 1979 Meeting

Mbst of this session was spent discussing a problemthat had
arisen over the interimaccess agreenent. Under that agreenent, Schwartz
was given the right to visit the packing shed by March 1; only, Schwartz
forgot about the deadline,.' and it had passed by the tine of the March 8
neeting. Wen Andrade refused to all ow Schwartz access after March 1,
Schwart z accused Andrade of reneging on the spirit of the agreenent. After
nmuch di scussi on, Andrade agreed to renove the March 1 deadline fromthe
agreenent and to give Schwartz the opportunity to visit the shed at his
conveni ence.

The UFWnade sone novenent in the Gievance and Arbitration
section by reducing the tine in which a grievance could be filed from60
days (GC Ex. 6) to 45 days (GC Ex. 11) and also elimnated a portion of
the broad grievability | angauge.

Agreenents were reached on new or changed job -
oper at i ons.

Narch 20, 1979 Meeting

Respondent nmade a partial | anguage proposal and offered its

first contract |anguage on Lhion Security, Hanage-

rrrrrrrrrrnl
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nent Rghts, and a No Srike cl ause. 20

(GC Ex. 15). The
di scussion of the No Srike clause evoked very strong feelings on both
sides. Respondent proposed a provision (section D which woul d enabl e
It to by-pass the grievance and arbitrati on section and seek injunctive
relief through the courts. Andrade told Schwartz that the intent of
this section was to prevent wldcat strikes and that Respondent wanted
the Lhion to be responsi ble for any damages flow ng therefrom Andrade
attenpted to link violence and w | dcat strikes wth the UFW

Shwartz argued that one had nothing to do wth the ot her
and asked Andrade for exanples. Andrade referred to the Lhited Mne
Wrkers and S eel workers, but could give no exanples relating to the
W

Respondent proposed a warni ng systemfor disciplinary
offenses.@/ According to Andrade, Schwartz said he coul d never
agree to sonething like that. Andrade testified he inforned
Shwartz that anot her UFWnegotiator at Stenderup Farns had
accept ed such a concept.

Shwartz testified that the UFWs proposal of March 20 (G C
Ex. 12) was nore flexible than the early proposal of. January 25, 1979
(GC Ex. 6) and gave the 3ecognition, Leave of

27/ Andrade testified that the latter two clauses had
I nadvertently been left out of his February 21 proposal .

28/ Andrade was not certain this occurred on March 20
and said it coul d have happened on March 8.
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Absence, and Mii ntenance of S andards sections as exanpl es.
There was al so nuch di scussion over the Lhion's
i nfornati onal requests.

April 4, 1979 Meeting

Respondent nade a new proposal on non-economc natters, (GC
Ex. 55) different in nany ways fromits |last proposal ; and these sections
were di scussed. Respondent had nmade sone novenent in the Uhion security,
O sci pline/ O scharge and the Leave of Absence secti ons.

Heal th | nsurance

In the health i nsurance area, Respondent represented it was
facing a trenendous increase inits premuns for the 17 enpl oyees covered
under this program and Andrade asked Schwartz if (until a new insurer
was | ocated he woul d consent to Respondent’'s sw tching to a new i nsurance
conpany (St. Paul Life, Wstern Gower's own insurance conpany) wthin
the next 2-3 weeks. Andrade testified that Schwartz respondend that it
was all right wth him Schwartz testified that he told Andrade that as
changes were negotiable, he wanted to be informed but that he woul d not
take a position until he sawthe specifics of the new pl an.

Hring

Andrade testified he inforned Schwartz the hiring hall had not
been worki ng at ot her conpani es, and he suggested a | ocalized hiring hall
where nenbers of the Negotiating Coomttee had authority to refer workers

to the grower in place of the hiring hall itself.
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Labor Contractor

Andrade testified that he suggested putting the | abor
contractor's enpl oyees on the seniority list and hire themfromthe
list. However, he did not wthdraw Respondent's Subcontracti ng
proposal . According to Andrade, Schwartz said the Uhion was definitely
agai nst the use of |abor contractors and wanted them out.

There were two sections that were closed out R ght

of Access and Wirkers' Security.

Aporil 12, 1979 Meting 2

The UWFWoffered a | anguage proposal (GC Ex. 56)' different
fromthe one of January 25. Schwartz testified the Union had nade
novenent on Hring, Uhion Security, Health and Safety and Leave of
Absence.

Andrade testified he asked Schwartz where his economc
proposal was, and Schwartz replied that he was working on it.

n the new heal th i nsurance plan, Andrade testified that
Schwartz was still not given the information about the change of
carrier but that since the nove was still 2-3 weeks away, there woul d
be sufficient tine later on for Schwartz to reviewthe matter.@/

The parties agreed to the Union Label proposal .

29/Qiginally a neeting had been schedul ed for April 11 but
was cancel | ed by Andrade.

30/1n fact, Schwartz was sent a copy of the new plan on April 18
and told that if the Uhion did not respond by April 26, 1979, it woul d
be assuned there was no di sagreenment and the plan woul d be instituted.
A the Miy 7 negotiating neeting, Schwartz indicated that the UFWhad
no obj ecti on.
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Andrade testified that two weeks prior to the neeting
he becane aware that he no | onger woul d be the negotiator for
Respondent and that he told Schwartz this; adding that his
repl acenent woul d be Jasser Henpel effective at the end of the
neet i ng.3—1/ (Andrade confirned this by letter on April 18, 1979
(GC Ex. 16)). The next neeting was schedul ed for April 17.3—2/

April 23, 1979 Meeting

Jasper Henpel appeared as Respondent’'s new negotiator. As
Henpel clained that he was just getting acquainted wth the negotiating
history, each and every article was reviewed. Afterwards, Henpel stated
that he was not yet prepared to really negotiate at this neeting because
1) he had just gotten into negotiations (though he had previously
attended ot her sessions to assist Andrade? e.g., February 21 and March 8
(Jt. Bx. 2)); 2) he had not yet reviewed Andrade's files; and 3) he had
not tal ked to either Andrade or Paul Bertuccic.

Schwart z, who had wanted to di scuss Subcontracting,
Gievances and Arbitration, Dscipline and Hring, expressed to Henpel
his dissatisfaction wth the latter's unpreparedness, especially since

the April 17 neeting had been cancel | ed because

31/ Henpel , however, testified that he was not inforned he was to be
the new negotiator until April 16.

32/ The originally schedul ed April 17 neeting was cancel | ed by Henpel
on April 16 because he clai med (despite Andrade' s above representation
at the April 12 neeting) that he (Henpel) had just |earned that he was
to be Respondent's new negoti at or.
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Henpel stated he was not prepared at that tine either.
No proposal s were nade at this neeting. There was,
however, agreenent to the UFWs | anguage on | ncone Tax Wt hhol di ng.
Henpel testified that he asked Schwartz for the Lhion's
economc proposal but that Schwartz responded it was hard to prepare
because of the lack of infornation in his possession, especially on job
classifications.

May 7, 1979 Meeting

There were no UFWor Respondent proposals offered-at this
neeting and no agreenents reached. Al itens were di scussed, as had
happened at the April 23 neeting, and Henpel was a little nore
prepared, according to Schwart z.

The parties continued to be far apart on najor itens. Henpel
continued to oppose good standing and G tizenship Participation Day
(hereinafter CPD). Henpel opposed CPD on the grounds that it coerced
workers into doi ng sonething agai nst their wll and that it was, what
he referred to as a slush fund for the Uhion. Henpel felt there was a
connection between the good standing clause and CPD and that if a
wor ker refused to pay into the fund, he coul d be di scharged.

Therefore, Henpel asked for a copy of the UFW7's Qonstitution because
he wanted to know under what conditions a worker coul d be term nated.
He further testified that he-was anare of an ALRB case in Vtsonville

i n whi ch a worker had

[HErErrrrrr
[HErErrrrrr
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been di scharged for failing to contribute to a political fund.g’/

Henpel also testified that Schwartz told himthat he (Schwart z)
had i nadvertently left off a page in the xeroxing of the Health and Safety
article relating to equi pnent. Henpel replied that he woul d di scuss the
equi pnent matter but that so far as he was concerned, said Health and
Safety proposal was no | onger on the table.

Followi ng this neeting, Schwartz becane ill and
was not able to continue as negotiator.3—4/ As of the tine of what turned
out to be his last session, My 7, 1979, after nine negotiating sessions,
agreenents had been reached on 12 of the 28 articles contained in the UFWs
original |anguage proposal (GC Ex. 6), none mgjor, as follows: New or
Changed Job (perations, Oscrimnation, Bulletin Boards, Qedit Unhion
Wt hhol di ng, Location of Respondent's (perations, Mdification, Savings
d ause, Famly Housing, Rght of Access, Lhion Label, |ncone Tax
Wt hhol di ng, and VWrker Security.

Sonetine in June of 1979 Ms. Marion Seeg was assigned the
Bertucci o negotiations as a repl acenent for Schwart z.

Henpel testified that he first spoke to Seeg on July 27 and
set up neetings for August 1 and 2. He also testified that he told her

that the ALRB was investigating certai n charges and

33/Hermel was referring to Uhited FarmWrkers (J. Jesus R (Conchol a) 6
ALRB No. 16 (1980).

34/ May 24, had been the next schedul ed neeting but was cancel | ed by the
Lhion. Athough the reason for the cancellationis not clear, it was
probabl y associated wth Schwartz' ill ness.
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had custody of his contract proposals, but that he would try to construct
a summary fromhis negotiation notes so that he coul d
di scuss the status of negotiations at the neeting.

August 2, 1979 Meeting >

This was Steeg's first nmeeting, but it got off to a bad
start. The neeting was del ayed 30 mnutes because Seeg continued to
confer wth her coomttee after Henpel arrived, and Henpel denanded
that in the future all neetings should start on tine. In addition,
Henpel testified he told Steeg he didn't want any gri evances
di scussed prior to negotiations because to do so woul d set a bad tone
for the session.

S eeg used the occasion of her first neeting to reviewthe
Lhion's infornmati onal requests and to ask for sone newinfornation. In
particular, Steeg asked for information on: 1) Respondent's relationship
wth Let s Pak, 2) labor contractors and customharvesters utilized by
Respondent, 3) production infornation, particularly acreage of crops,
units produced, hours worked and rates paid at piece rates and, 4) job
classification informati on, particul arly why some workers within the sane
job grouping were paid different rates.

Henpel responded that he "had no idea that there was that
information that needed to be obtai ned by the Unhion" because, as he
expl ained during the hearing, in the previous two neetings wth
Shwartz, the infornati on had not been requested. In any event,

according to Seeg, Henpel said he

35/ There were no neetings between My 7 and August 2. The
originally schedul ed neeting of August 1 was cancell ed. Each side
bl aned the other for the cancel |l ation.
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woul d have to check with representatives of Respondent to determne what
information had in fact been given to the Uhion.
The Whion presented its first economc proposal (GC Ex.

61), %

and Respondent presented a witten summary of its view of the
progress of negotations up to that point. (GC Ex. 53). Seeg did not
think that the summary was an accurate account, and Henpel agreed. He
testified that he/ told SSeeg he was severel y handi capped because t he
ALRB had taken his | ast proposal when investigating the charges.

Prior tothis neeting, Seeg had remnded Henpel that he owed
her a | anguage proposal in that the Uhion had nade the | ast one on April
12, 1979 (GC Ex. 56) and had not received a response.

Henpel nade no proposal ; and instead, indicated that he had
not brought any of Respondent's proposals wth him

August 15, 1979 Meeting

Henpel cane into the neeting and stated he still did not have
copies of the previous proposals. He testified that it was S eeg who
gave hima set of the Lhion' s proposal s.

S eeg conpl ai ned of the absence of Ms. Bertuccio, but Henpel
assured her that he had the authority to negotiate a contract.

S eeg reviewed, her request for information on Let s

36/In tendering this economc proposal, Seeg naintai ned that she
was not waiving her rights to additional infornation from Respondent but
was doing so only to further negotiations because Respondent had _
i nsi sted on recelving a wage proposal. As a consequence, nany itens in
the proposal had the designation, "pending infornation" such as garlic,
gourds, or cardoni. (ne of the reasons for this, according to Seeg,
was t hat Resgondent had rmai nt ai ned t hese workers were paid hourly;- but
the workers had reported to- the Uhion that they were paid pi ece rates.
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Pak, but according to Seeg, Henpel, referring to Respondent's

Exhibit 1, replied that he had given her all the infornation

she needed. z/Steeg i ndi cat ed she needed to know exact!ly how the
contractural arrangenent between Let s Pak and Respondent was deci ded in
order to protect the bargaining unit |ettuce workers. According to S eeg,
Henpel stated that bargaining unit workers were not affected by Let Us Pak
but that he wasn't sure.

Henpel requested information fromthe Uhion. He wanted copi es
of the collective bargai ning agreenents the UPWnegotiated w th Harden
Farns and A naden, 38/ and informati on on the Lhion' s nedical, pension and
Martin Luther King plans.

Henpel testified that, pursuant to his previous request, Seeg
did provide himwth a copy of the UPWconstitution.

According to Seeg, Henpel, who had now had an opportunity to
review the Uhion's economc proposal of August 2, totally rejected and
woul d not offer counters to the Uhion's proposal s on Mechani zati on, 39
Qost of Living, Injury on the Job, Uhion Represent atives@/ and the

Apprenticeship Fund. Henpel al so

37/ Henpel testified he told Steeg he was still gathering
information fromtheir first neeting.

38/ They were provided at the next neeting.

39/ According to Seeg, Henpel stated: "There woul d be no clause on
nechani zati on cause it was nmanagenent's right."

40/ Under this provision, the workers el ect a representative who
serves as a full (or part tinme) contract admnistrator' resolving
grievances and avoiding disputes. He is paid by the enpl oyer what he
woul d have earned had he been wor ki ng.
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indi cated that Respondent would remain firmon its April 4, proposals on
Lhion Security, No Srike, DO scipline and DO scharge, Supervisors doi ng
bargai ning unit work, and Successorship. O sone of the renai ni ng
articles, Henpel stated that he did not want to take any position on them
but that they woul d be hel d i n abeyance-¥ges, Vacations, Subcontracti ng,
the Medical Pension and Martin Luther King Plans, Durations and

Del i nquenci es. 4y

Respondent nade two proposal s, Hours of Wirk and Qvertine and
Rest Periods (GC Ex. 59). Wth respect to the |atter, Respondent
proposed a rest period of ten mnutes. Wen certain nenbers of the Lhion's
negotiating coomttee pointed out that they already had fifteen mnutes
under present conditions, Henpel responded that neverthel ess, this was
Respondent ' s pr oposal .

O Whion Security, Henpel wanted to elimnate the Lhion' s
proposal that Respondent shoul d withhold the dues noney and turn it over to
the Lhion. Though Seeg pointed cut that Henpel already agreed in his
summary that Respondent woul d take out the dues,4—2/ (GC Ex. 58) Respondent
apparent|y adhered to this new position.

Oh Health and Safety, Steeg expl ained that Schwartz had nade
a mstake by leaving a provision cut, but Respondent continued to

follow its previous position that there was

41/ Under this provision, if Respondent was del i nquent in naki ng
dues paynents or pension paynents, for exanple, the no strike
provi sion of the contract woul d be lifted.

42/ Respondent had previ ously accepted the concept that dues

noney woul d be deducted fromworkers' checks and turned ever to the
Lhion. (See Respondent's proposal of April 4, 197, GC Ex. 55)
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an agreenent and the natter was no longer on the table.

August 29, 1979 Meeting

In a tel ephone conversation prior to this neeti ng Henpel
again conplained to Steeg that he still did not have his own
proposal s —that the ALRB nust have lost them S eeg brought hima
set of copies of his -own proposal s.

The neeting was held at the UFWoffices. Henpel
testified he felt unconfortabl e there because it was not a
neutral site and that he told Seeg he woul dn't neet there
agai n.

Once agai n Steeg conpl ai ned of the absence of Ms.
Bertucci o; agai n Henpel explained that he had the authority to
sign an agreenent.

Respondent offered its economc proposal (GC Ex. 60)
Except for the two proposal s on Hours of Wrk and Orertine and Rest
Periods, offered at the previous session, this was Respondent's first
witten economc article. However, it did not include any wage
Increase. Henpel testified he only offered the wages Respondent was
t hen payi ng because workers in all job classifications had al ready
just received their regular increase in July when wages were rai sed
to4—3/ $3. 25 per hour.4—4/ Henpel al so indicated that oni ons, gourds,
garlic, sugar beets and ornanental corn were custom harvested

by Quintero, were not bargaining unit work, and therefore, there

43/This raise is the subject natter of an unfair |abor practice
allegation litigated in this proceeding. See, infra.

44/ Pi ece rate conpensati on was rai sed proportionately.

-35-



woul d be no wage proposal concerning these crops.

Respondent did nmake changes in sone of its
| anguage proposals; e.g., No Strike (del eting section B, as the Uhion
want ed), Leave of Absence (addi ng pregnancy | eave), Mi ntenance of
Sandards, Reporting and Sandby (four hours), Vacation (eligibility
for enpl oyee who worked 800 hours in the previous year), Funeral Leave
(five days wthout pay), and Holidays (Christnas and Labor Day).

There was sone di scussion of Lhion Security. Respondent wanted
the paynent of dues and initiation fees to be the sole criteria of good
standing. n this occasion Henpel referred to a pending |egislative bill
to outl aw the good standing clause. Rather than defer the question until
the Legislature acted, Henpel stated he wanted the subject natter del eted
fromthe negotiations. Steeg suggested putting it in the contract and that
If it were to be declared illegal, such provision would be el i mnated
through the Savi ngs d ause.

August 31, 1979 Meeti ng

Seeg presented Henpel wth infornation on its various
proposed plans; e.g., Medical, Pension, and Martin Luther King.

The Uhi on nade a new proposal covering both | anguage and
economc. (GC Ex. 61). It included several changes from
previ ous positions.

O Septenber 21, 1979, Kenpel wote Seeg (G C.Ex. 40)
encl osing a counterproposal (GC Ex. 62) and a |list of enployees wth

their job classification (GC Ex 28). In the neantine,
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Sun Harvest had entered into a col |l ective bargai ning contract wth the UFW
(approxi mately Septenber 1, 1979), and nany Salinas Valley growers,

i ncl udi ng Harden Farns, had fol | owed suit and accepted the basi c Sun
Harvest formula, including retroactive pay. These events set the
franework for future negotiations.

Meeting of Qctober 12, 1979 &

The neeting was short (lasting about an hour) even though the
parties had not net for five weeks. The only busi ness conducted was
Seeg s offer of settlenent. Steeg testified that she suggested to Henpel
that the recently negotiated Sun Harvest agreenent be used as a basis for
a contract wth Respondent and that the parties negotiate only over those
crops not grown by Sun Harvest, local issues and retroactivity back to
Novenber 7, 1978. In the alternative, Steeg stated that the parties woul d
have to continue bargai ning, as they had been doing, on an article by
article basis.

Henpel testified that Steeg presented the proposal as a "take
it or leave it" proposition and that if he refused to accept Sun Harvest,
his client would be infor a "long hot summer." Henpel testified that he
took this to nean nass pi cketing, "strikes, the possibility of violence,
and unfair |abor practice charges being filed. H also testified that
Seeg told himhis |atest proposal coul d not be serious, that he shoul d
bri ng back anot her proposal (though she had not countered to this one) and
that his

45/ The original neeting of Septenber 12, 1979, gwas cancel | ed by
nut ual agreenent in that strikes had broken cut in the vegetabl e i ndustry,
and Henpel and Seeg were both invol ved i n those disputes I n addition,
Henpel testified that he and Steeg were both negotiating a Sakata cont ract
at that tine. According to Henpel, he tried to arrange ot her maetings
bet ween Sept enber 26 and Gctober 12 wth Seeg, but that she was tied up
in other negotiations.
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wage proposal anounted to a "declaration of war."

According to Steeg, Hentpel gave an i rmedi at e response that he
was not interested in settling along the Sun Harvest lines and that it was
the Lthion's fault they had not yet reached an agreenent. After Seeg
asked himto at |east take the offer to Paul Bertuccio, Hentpel agreed
that he woul d. %

Meeting of Novenber 1, 1979

The first order of business was that Marion Seeg introduced
herself to Tina Bertuccio. A though S eeg had been Lhi on negoti ator since
June 7, 1979, this was the first negotiating session since that tine that
Ms. Bertuccio had attended. arl No ot her managenent representatives had
appeared in her absence during that tine.

S eeg then gave a verbal review of negotiations and poi nted cut
that of the 28 | anguage articles, only about one-half had been agreed to,
all on mnor articles, and that only one section had been closed out in
the five neetings hel d since she had becone the UFWs negotiator. As to
the economc articles, Steeg pointed out that although Respondent had

rej ected

46/ Henpel testified that he told Steeg in a tel ephone conversation
on Cctober 17, that the Bertuccios were not interested in considering
any kind of a Sun Harvest settlenent.

47/ Ms. Bertuccio, the only managenent representative of Respondent
that attended any of the negotiating sessions, had mssed the last five
neetings in a rowAugust 2, August 13, August 29, August 31, and Cct ober
12, 197/9. Seeg had previously told Henpel (August 15, 1979) that the
Lhion felt it was necessary to have a representative from Respondent, who
was famliar wth the operations of the business and authorized to nake
deci sions, present at every negotiating session. Henpel responded that he
had al | the information the Uhion needed and had the necessary authority
to nmake decisions; that Paul Bertuccio would not attend any sessions and
that if representatives of the Uhion wanted Tina Bertuccio, they woul d
have to wait until the end of the season in Cctober.
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Sun Harvest for an article by article approach to negotiations, its
proposal evi denced no significant novenent. In short, it was Steeg' s
assessnent that negotiations were goi ng nowhere.

At that point Steeg offered the Vest (bast4—8/ agreenent as a
basis for settlenent, but Henpel rejected this saying that Respondent
wanted to bargain out their own contract.

Next, Steeg presented Henpel with both an economc and

49/

| anguage proposal (GC Ex. 64),— and the parties engaged in

a conparison between this |atest Unhion proposal and Respondent's
last one (GC Ex. 62) of Septenber 21.

Anong those nmatters di scussed were:

O scipline and D scharge

S eeg pointed out that Respondent's |atest proposal (GC
Ex. 62) was a step backwards in that it had added a new section
(section B) which deprived enpl oyees of the right to be disciplined
only for "just cause." By defining what just cause was, it woul d
prevent an arbitrator fromfinding otherwi se. In addition, Seeg
poi nted out that Respondent al so added a sentence (in section 3) that
woul d prevent an enpl oyee fromever grieving a suspension; only

di scharges woul d be subject to the grievance process.

48/ st oast Farns is a mxed vegetabl e, lettuce, celery. and
caul i flower grower in Vétsonville, Galifornia. A peak the conpany
enpl oys appr oxi mat el y 250- 350 wor kers.

49/ Henpel testified this was a counterproposal to his | ast proposal
(GC Ex. 62) and that he had previously asked Seeg (on Gctober 1) to
send one to himbut that Seeg had replied that his Septenber 21
proposal was so | ow she was not even sure she woul d nake a proposal .
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Medi cal I nsurance (Robert F. Kennedy Farrmworkers M an)

Henpel proposed the WAA nedi cal plan and stated that he woul d
briny in an expert fromVWstern G owers Assurance Trust to explain the
di fferences between the two plans and the advant ages of WA s.

Mechani zat i on

The Uhion changes its position here by agreeing "to all ow
nechani zation in the second and third years of the contract provided that no
seniority worker was displ aced by reason of such rachi nery. o

\Véges

Several of the workers present conpl ained of the | ow wages and
absence of any retroactivity in Respondent's |ast offer. Henpel replied,
according to Steeg, that Respondent wanted to stay conpetitive wth its
nei ghbors and that if these enpl oyees weren't satisfied, they shoul d | ook for
wor k el sewhere.

Seeg inquired as to why the harvesting rate for wal nuts (GC
Ex. 62, Article 50, Item7) had no fixed rate but was between $3. 35- $3. 60
(for the first year), $3.60-53.85 (for the second year), and $3.35-$4.10
(for the third year). Henpel stated he couldn't explain it just that sone
got nore than others. Steeg replied that information show ng the reasons
for these distinctions was precisely what she had been seeking from

Respondent for sone tine. Steeg testified she rem nded

~ 50/ The Lhion's previous proposal of August 2, 1979 (GC Ex. 57) had
sinply stated: The Conpany agrees not to utilize harvesters, or use or

I ntroduce any ot her type of nachinery or nechani cal devi ce which displ aces
workers unl ess there are negotiations and agreenent wth the Union.
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Henpel that her information requests had still not been fulfilled and
that General Gounsel Exhibit 28 was all she had recei ved since her
August 2 request. Seeg repeated her request for information concerning
hours worked, production information, the history of wage increases, and
job classifications.

Henpel testified that he told Seeg that Respondent had gi ven
the Uhion information intended to assist inthis area, and that if a
wor ker perforned work as a general |aborer and in the shed, he woul d
have two separate classifications; and sane woul d be reflected on the
lists given to the Lhion. Henpel also testified he told Seeg he
couldn't get the infornati on she wanted on howlong it took to prune
certain trees because Respondent did not keep records |like that. As to
Seeg s informational requests regarding piece rate, Henpel coul d not
recall if he responded then or, for that matter, ever responded.

There was one article agreed to—Rest Periods—because the
Lhi on had, on August 31, reduced its proposal fromtwenty mnutes to
fifteen (GC Ex. 61). This was also the first economc article in
whi ch agreenent was reached.

Novenber 13, 1979 Meeting

Ms. Bertuccio created quite an uproar when, during
negoti ations, she proceeded to read a nmagazi ne articl e which Seeg
testified was an anti -UFWarticl e.

Henpel testified that the article had rai sed sone serious
guestions in his mnd about the Uhion's utilization of funds for CPD,

Martin Luther King, and Juan de la Quz and that
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he brought the nagazine in order to verify sone of the allegations

cont ai ned t herei n.5—1/ But Steeg testified that Henpel never did ask

any questions based on this nagazine' article. Henpel was not questioned
about it.

There were other itens of interest.

Qievance and Arbitration

I n Respondent' s count er proposal of Septenber 21, 1979 (GC Ex.
62), it had agreed to nake Lhion stewards avail able i nmedi ately to workers
wshing to submt their grievances and to nake the "Qievance Commttee" of
the Lhion available to performtheir second step duties under the agreenent,
whi ch included neeting wth a commttee desi gnated by Respondent to hel p
resol ve di sputes before arbitration.

However, at the Novenber 13 neeting, Respondent expressed a
desire to drop the "Gievance Commttee" concept; and in addition proposed
the fol |l ow ng new | anguage:

"The party (sic) has agreed that all grievances shall be
submtted, processed, and/or discussed after working hours."
(GC K. 43)

Medi cal H an

Agai n Henpel promised to bring into negotiations -a WEA Trust
anal yst who woul d conpare the two plans. (G C Ex. 43)

Hring

The problemthe Uhion had with Respondent's count er proposal
of Septenber 21, 1979 was that it did not

51/Henpel initially testified that he had previously requested
infornation on sone of the funds, that Seeg said she woul d get
it for himbut she never did. Later in his testinony, Henpel admtted
receiving cost information on the Martin Luther King Fund and stated that
he had been in error when he testified he had never recei ved any
information. He stated he had confused this fund wth CPD
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address the Lhion's central probl emof supervisor Jose Duran's
favoritismin hiring. Resoondent's |anguage set no criteria for
hiring?2 (such as first applicant gets first available position, etc.).
The Uhion continued to propose the hiring hall as the only
net hod to sol ve the probl emof discrimnatory hiring. 53/ Her apel
suggest ed that under Respondent’'s hiring proposal, the Union coul d
always file a grievance if it was not happy, but Seeg poi nted out
that since there were no contractural guidelines as to whomcoul d be
hired, there woul d never be anything to grieve.

Because of the significance of this subject matter to
the Lhion, Steeg suggested a special neeting to deal wth it
separately. Henpel declined, saving it woul d be a waste of

. 54/
tine —

52/ Article 3B of Respondent's proposal stated: "Wienever
at the beginning or in an operating season, the conpany anticipates the
need for new or additional workers to performany work covered by this
Agreenent, the conmpany shall hire such qualified new or additional
enpl oyees as its requirenents dictate. "

S53/Earlier, Henpel did discuss the possibility of an alternative to
the hiring hall; i.e., that the Ranch Coomttee would hire. Steeg replied
that she mght consider it and then asked if he was proposing it.
According to Steeg, Henpel said "No", that he just wanted to see if she
woul d accept it. |In any event, Respondent apparently never put this idea
into witing.

54/ Paragraph E of Respondent's counterproposal (GC Ex. 62)
stated "The conpany and the Uhion shal| mutual |y agree upon a fair and
equi tabl e hiring procedure to be used by the conpany pursuant to this
Article...." Seeg s position, was that if hiring procedures coul d
not be agreed upon during the bargai ning, howwas it possible to agree
once the contract had been si gned.
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\Véges

Henpel offered to rai se wages $.05 per hour across the board
for all classifications for the next two years. Thus, general | abor
rates, for exanple, were raised from$3.35 to $3.40 in the first year,
$3.40-$3.45 in the second year and $3.45-$3.50 in the third year of the
contract. Henpel's rationale for this was that Respondent intended to pay
what the majority of non-union conpanies in Hollister were paying. 1In
fact, Henpel offered to put this inwiting; i.e., that. Respondent woul d
agree to pay whatever the najority of non uni on5—5/ growers in Holli st er5—6/
paid for the next year.

Reporting and Sandby Ti ne

Here the Uhion had noved in its Novenber 1, 1979
proposal (GC Ex. 64) by elimnating the guarantee fromapplying to
those situations where "rain, frost, governnent condemmation of crop, or
ot her causes beyond the control of the conpany" prevented work from bei ng
avai | abl e.

(ost of Living, Whion Representative, Mechanization, Injury on
the Job and Del i nquenci es were al so di scussed, although Henpel fai I ed to
nention themin his Novenber 20 letter summarizing this neeti ng = (GC
Ex. 43)

55/ The only uni on conpani es under contract in Hollister were Harden
Farns and A naden, although Vst Goast Farns and G owers Exchange al so
have fields there.

56/1n a subsequent conversation wth Steeg on Novenber' 29 (to set up
the Decenber 5 neeting), Henpel expanded the Hollister area to include

Glrcy. (The only unl on conpany under contract in Glroy is Mstral
M neyar ds) .

57/ These were anong the sane contractural provisions which
Henpel had said he wanted the Lhion to delete fromits proposal



Respondent made two witten proposal s on Hours of Wrk and
Qvertine and Reporting and Sandoy Tine. (G C EX. 66)

Decenber 5, 1979 Meeting

Prior to this neeting, Steeg had witten Henpel to conpl ain

about negotiations (GC Ex.44) and referred to Henpel's Novenber 20
letter to her (GC Ex. 43). Seeg felt there was little enough
progress at the table and that negotiating by nail woul d not inprove the
si tuati on.

At the table, Respondent offered a package deal —+f the Unhion
accept ed Respondent's Hring proposal, Respondent woul d accept the
Lhion's Lhion Security proposal. Seeg rejected this offer. According
to her, hiring had | ong been one of the areas the Lhion's Negotiati ng
Commttee felt the strongest about because they had been besei ged wth
conplaints about Duran's discrimnatory treatnment of workers. The fact
that there was no seniority systemonly further exacerbated the
situation. In that Respondent's Hring proposal did not solve the
discrimnation problem this |imted package deal was reject ed.

There were nunerous ot her di scussi ons:

Funeral Pay

Henpel stated he had accepted Sun Harvest. Seeg poi nt ed
out that since Sun Harvest included days off for a
grandfather' s/grandnother's death, and extra days pay for travel in
excess of 300 mles, Henpel's current proposal did not nmatch Sun

Harvest. Henpel checked and agreed.
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Medi cal H an
As the WA expert was still not in attendance,

Henpel was unabl e to nake any conpari son between the two plans, as he had
promsed. Henpel represented he woul d attend the next session.

Pensi on M an

Henpel conpl ai ned that this plan woul d cost Respondent too
much noney. Wen S eeg asked what the probjected cost was, Henpel
replied he didn't have any figures but just knewit woul d be too high.

Vacat i ons

The parties renained very far apart. The Uhion had proposed
350 hours for eligibility on August 31, 1979, and at this neeting
Respondent proposed that if an enpl oyee worked 1, 700 hours in the
precedi ng season, he woul d recei ve 50 hours of vacation credit. Wen
Seeg pointed out that that woul d nean a worker with twenty years
seniority woul d get the sane vacation as one wth one year. Henpel said
he woul d take anot her | ook at the proposal.

Mechani zat i on

Henpel testified that nechani zati on was an i nherent
nanagenent right and that Respondent's article on nanagenent rights
was consistent wth Henpel's intent not to have a nechani zati on
cl ause.

Seeg testified that Henpel's objection to a
nechani zation provision was his belief that it woul d nean' Respondent

woul d have no right to introduce nachi nes. $eeg
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testified that she pointed out to Henpel that this was not true in that the
Lhi on proposal actual |y provided that there woul d be no nechani zati on only
until the second and third year of the contract and that at that point
nechani zati on woul d be permtted except that workers wth seniority could
not be displ aced. Henpel, on the other hand, testified that this proposal
was still unreasonabl e for the very reason that it would limt

nechani zation in the second or third year of the contract.

Pai d Lhi on Representative

Respondent continued to refuse to discuss the paid Uhion
Repr esent at i ve. Henpel stated that it couldn't even be di scussed because
Ms. Bertuccio wasn't there (she had left) and that the Union woul d have to
convi nce her.

Hours of Work and Qrertine Respondent had proposed that for
general |aborers the normal work schedul e5—8/ shoul d be ten hours, Mnday
through Friday, eight hours on Saturday and four hours on Sunday (G C Ex.
66) .

Econom ¢ Proposal

There was di scussi on on the economc proposal. According to
Henpel , he pointed out that though he wasn't pleadi ng poverty, if
Respondent were to accept all the wage denands plus the fund
contributions denanded by the Lhion it woul d amount to al nost a 100%
| abor cost increase the first year; and Respondent coul d not absorb

that kind of cost.

58/ Meani ng t he maxi numwor k hours whi ch may be worked bef ore
Respondent woul d be obligated to pay overtine.
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Henpel also testified that Seeg responded that Respondent's wage
proposal was so unreasonabl e as to be |ike a declaration of war and
that the parties were near inpasse. Henpel testified that it was at
this neeting that he first told Steeg he was assumng a new position
at Wstern Qowers Association, Drector of Governnental Affairs, and
that there was possibility in the future that' he woul d be repl aced by
anot her negoti at or.

January 7, 1980 Meeti ng

The Uhi on nade a | anguage and econom c proposal which
i ncl uded novenent in the economc package (GC Ex. 67). Seeg
testified that since Respondent had conpl ai ned so nuch about noney,
that she was hopi ng her proposal woul d constitute a breakt hr ough.
Gonpared to the last Uhion proposal of Novenber 1 (GC Ex. 64), it
feature the fol |l ow ng changes.

Vdges

The proposal was reduced for many categories in the first
year; e.g. general labor down from$5.25 to $5.20; packi ng shed
workers down $6.00 to $5.90; tractor driver (dass "A'), down from
$7.50 to $6.85 etc.

Retroactivity

Retroactivity was noved up fromNovenber of 1978 to
January of 1979.

Qost of Living

Semi annual paynents were proposed i nstead of quarterly.
(The advantage of this to Respondent woul d be that it woul d del ay
the tine inwhichit had to contribute so it could invest said sun

for a | onger period).
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Medi cal H an

The Uhi on noved fromsi x and one-hal f percent (per hour)
to six percent.

Pensi ons

Qosts were reduced here, as well.

Martin Luther King Fund

Retroactivity was renoved.

Leave of Absence for Funeral

The Uhi on accepted three days of paid | eave wth
benefits including grandparents' death and del eted its proposal
(Sun Harvest) for a days leave if the travel was in excess of 300

mles one way.

January 21, 1980 Meeting 9

Respondent nmade a package proposal in witing to the
effect that it would accept the Unhion's Union Security
| anguage (i ncludi ng good standing) if the UFWwoul d accept
Respondent' s Hring proposal . & Henpel testified that although
there was no | ogi cal connection between the two clauses, it was a
good idea to put both in one package since there were such strong
phi | osophi cal differences on the subject; i.e., the Uhion wanted
good standi ng and Respondent wanted to continue its past hiring
pr oposal .

Respondent al so proposed packagi ng the Gievance and

59/Steeg testified that the previously arranged January 10 neeting
was cancel | ed on January 9 by Henpel who expl ai ned he wasn't ready.
Henpel testified that the January 4 neeting date was cancel l ed at the
request of S eeg because both she and Henpel had sone things to do on
the Sakata negoti ati ons.

60/ This identical proposal had al ready been of fered and was
rejected at the Decenber 5, 1979 neeti ng.
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Arbitration section wth the No Srike clause. Henpel testified
that he had no problemw th the Gievance and Arbitration | anguage
except that it was the only neans of! redress and did not address
itself to the problemof wldcat strikes. He testified he wanted
the ability to go to court and request danages agai nst the Unhion for
violation of the No Strike cl ause.

A brand new witten proposal (GC Ex. 68) was offered by
Respondent which, for the first tine in one year of bargaining, nade offers
on Injury on the Job, Pensions ($.05 per hour for each hour worked to the
fund in the third year of the contract), Qtizenship Participation Day
(inthe third year of the contract), and Mechani zation, packaged w th
Managenent R ghts. (If a worker is displaced by nechani zati on, he "shall be
placed on a preferential hiring list which the conpany and the Uhion w ||
use in conjunction wth Aticle 3, Hring").B—ﬂ

There were al so other proposal s of interest.

\Véges

A t hough Respondent continued to refuse to offer

any retroactivity, Respondent verbal ly pr oposed6—2/ an i ncrease

inall hourly wages from$3.40 to $3.60, a seven percent

61/ Wiat Henpel neant by "preferential hiring" was net expl ai ned.
This had been one of the nain areas of disputes in the discussion
over hiring and in particul ar, over the allegations of the
discrimnatory hiring practices of Jose Duran.

62/ Henpel admtted on cross-examnation that Steeg had asked
than this proposal be reduced to witing but than he never did so.
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I ncrease in the second year and a five percent increase in the
third year. Henpel testified he al so thanked the hion Conmttee
for exhibiting concern over Respondent's economc situation by
reducing its wage proposal inits last offer (GC Ex. 62).

Vacat i on

Respondent scal ed its proposal down to give credit to
enpl oyees wth 1-5 years service;, but, it retained its hourly mni num
concept by still requiring 1700 hours in the first year, trimmng it
to 1500 hours in the second year, and 1300 hours in the third year.
This proposal, however, would not cover piece rate workers since none
worked 1700 hours in a year. According to Seeg, when this was pointed
out to Henpel, he admtted that it woul d not cover piece rate workers
and that he woul d revanp the proposal .

D sci pl i ne and DO schar ge

Al though Respondent renoved its definition of just cause
contained in GC Ex.62, Section B), it inserted a new clause (Section
D inwhichit limted the access of Unhion representatives in
assi sting di scharged or disciplined enpl oyees to only those peri ods
when the enpl oyees were not working; e.g. lunch, before work, after
wor k.

In addi ti on, Respondent proposed a five day
probationary period in this section (Section A while at the sane
tine had proposed a ten day probationary' period inits Hring

proposal (Section I).
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Medi cal | nsurance

A though promsed, the WFA expert who was going to

conpare the two plans was still not present.

February 27, 1980 Meeting 63/

The Whi on made a new economc proposal (GC Ex. 68(a)),6—4/
whi ch reduced wage rates fromthe previous proposal of January 3, 1980
(GC Ex. 67). General |abor was reduced from$5.20 to $5.15 per hour and
hi gher cl assifications were al so reduced.

Vacat i ons

The Uhion, as a concession, offered to up the eligibility
requirenment for vacations from350 to 500 hours.

Pensi ons

The pensi on plan was changed fromthe January proposal, as
well. Retroactivity was elimnated; and the amount of contribution was
reduced to $.20 (from$.24) in the first year, $.21 (from$.27) in the
second year and $.22 (from$.30) in the third year.

Hring

The Whion continued to conpl ain about discrimnation in hiring
and particularly that the | abor contractor’'s enpl oyees were bei ng given

pref erence over Respondent's regul ar

63/ Henpel testified the next session had been tentatively set for February
12, 1930 but that he had been assigned by WEA to represent Q P. Murphy Co. in
an unfair labor practice case, that it was schedul ed to take one nonth, that
he requested and received fromthe ALOin that case a break of a week in order
to hold Bertuccio negotiations, and that February 27 was the date that was
arranged for those negoti ati ons.

64/ Sone of the proposal s continued to state "pendi ng i nfornati on" because
the Lhion was uncertain (for exanple, in the case of onions) whether the work
bel onged to the bargaining unit. The Uhion was desirous of finding out
Respondent ' s definition of customharvester and | abor contractor. As
Respondent refused to nmake proposal s on onions, the Union could not be sure
how wor kers were pai d.

-52-



enpl oyees &S and that the season was al nost ready to start and
there still was no hiring system Henpel testified that he
explained to Seeg that it was inpossible for Respondent to revanp
its hiring "but in deference to the Uhion, we would I ook into

their concerns, we would talk to Paul ."6—6/

S eeg then proposed an interi mhiring agreenent in which
1979 workers woul d be given first preference, then 1978, etc. Henpel
said he woul d get back to her wth an answer.

Henpel testified that he told Seeg that Respondent was
pl anting sugar beets but that this decision woul d have no effect upon
the bargaining unit.

According to SSeeg, Henpel also promsed to et Seeg know
about the cropping pattern for the current year—shat was going to be
planted in 1980 and what was not going to be planted that had been
planted in the past—and its effect upon the bargai ni ng unit.@

[rrrrrrrry
Hrrrrrird

65/ Henpel testified that he heard conpl ai nts about Duran's hiring
practices at al nost every session.

66/ Ti na Bertucci o was present at the bargai ning session when this
remar k was nade.

67/ Henpel was not asked and therefore did not deny that he nade
such a representation. However, he did testify that he told Seeqg it
was economcal |y unrealistic to expect a farner to tell the Unhion what
crops he was grow ng, especi al | y when qui ck decisions often had to be
nade based upon narket conditions.
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March 24, 1980 Meeting &

InterimHring

A though Henpel nade it clear that Respondent intended to fol | ow
its hiring procedures of the past, Ms. Bertucci o announced that she was
taki ng down the nanes and phone nunbers of workers as they reported in; and
Respondent woul d call themto | et themknow when work woul d be avai l abl e.
She al so stated that Duran was conpiling seniority lists in the field.

The Whion explained its previous Hring proposal in nore detail,
particularly that part where a senior worker may bunp a nore juni or one.
Henpel testified that he had to explain again to Seeg Respondent’ s system
that if a worker walks in and asks for work and if there is work avail abl e,
he gets it. According to Steeg, however, Henpel did indicate he needed nore
tine to consider the Lhion' s proposal (although he had al ready had the
proposal for sone tine) and that he now wanted a special neeting. &9/

Seniority

Respondent appeared to be naking novenent in this area. The
Lhi on had previously (Novenber 1979) proposed a seniority system(GC Ex.

65) which cane to be know as the "yel | ow

68/ The neeting was originally schedul ed for March 14 but was
cancel | ed by Henpel .

69/ A speci al neeting was never held, and Respondent never really
answered the Uhion's proposal .
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book. "E/I n January of 1980, Respondent presented its proposal
(GC Ex. 68) which adopted nuch of the | anguage of the Uhion.
Then in March, Respondent nade another seniority proposal. (GC Ex.
69)

The Lhion's objection to the proposal was that:
1) it constantly referred to job classifications and there was
still no definition and 2) it was uncl ear how workers got
assi gned fromgeneral |abor to shed or vice versa.

Heal th and Safety

Respondent made its first proposal on this subject since
it had announced, on My 7, 1979, that it was off the table.

Housi ng

Here Respondent nade its very first proposal (GC Ex. 69).
Previ ousl y, Respondent's position had been to refuse to discuss it
whil e requesting the UFWto delete it.

Medi cal | nsurance

(Once again there was no expert in attendance from VA
Henpel i ndi cated Respondent might be ready to accept the Uhion plan if
eligibility were tighter and it was less costly. Sill, there was no
proposal on the tabl e from Respondent .

Respondent continued to package Qi evance and Arbitration

70/ The "yel | ow bock” was not intended to be- a part of the
contract but to supplenent it. Wereas the contract | anguage was to
set down the basic lari nci pl es of seniority the "yell ow book was to
apply those principles to specific situations; e.g. transfer,
pronotions, recall, etc. However, the Lhion later agreed to incl ude
the 'yellow book’ in the contract”. (GC Ex. 74)
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wth Kb Srike and Hring wth Uhion Security though both had been
rej ect ed.

April 2, 1980 Meeting

S eeg schedul ed this neeting at the Labor Tenple building in
Sal i nas where a nunber of |abor unions naintain offices. Wen Henpel
heard where the neeting had been schedul ed, he told Steeg i n a phone
conversation that he refused to neet in any hall that was associated wth
any | abor organization and that he woul d prefer to cancel unl ess anot her
neeting pl ace could be arranged. FRather than cancel, Steeg was able to
rearrange the neeting at the Bank of Anerica.

Respondent had nade a verbal wage offer at the previous
neeting which it, per Steeg's request, now presented in witing (GC
Ex. 70).

The Lhion al so presented a proposal (GC Ex. 71) which
consi sted of two packages. The first conbi ned Uhion Security, Hring
Halls, Dscipline and O scharge, Subcontracting, and Gievance and
Arbitration and accented the Sun Harvest | anguage. |n nost cases, this
was a concession to Respondent.ﬁj In addition, the Union wthdrewits
proposal for h-the-Job Training provided that Respondent accepted the
rest of its Seniority article.

In the second package, the Lhion changed its position on

Mechani zati on, Medical P an, G ower-Shi pper, Successorship

71/ For exanpl e, under D scipline and O scharge, the Union accepted for
the first tine a five day probationary period per Sun Harvest (See GC
Ex. 79, p. 10). Wder Qievance and Arbitration, the Uhion al so agreed
for the first tine to a provision that grievance neetings shoul d not be
hel d during work ti ne.
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Super vi sors,7—Z standby Ti ne, £ vacat i ons,7—4/

Representative nore favorably to Respondent .

and Uhi on

The Whion al so nade a wage proposal o (Appendi x A
of GC Ex. 71) in which many hourly rates were covered but piece
check rate renmai ned the sane. Henpel testified that he inforned
S eeg that Respondent was at $3.65 per hour, had nade substanti al
novenent on fringes (nedical and pension plans, Martin Luther K ng
pl an, holidays) and that he didn't knowif there was nuch noney | eft
to offer.

Despite long di scussions, there was still no agreenent on
seniority or hiring. Steeg continued to point out that too nany
peopl e had been hired for available work and that Respondent was not
followng its own hiring procedure which it said it would follow In
addition, another conplaint was that nany workers had been laid of f
whil e Duran continued to give work preference to | abor contractors.
Henpel said he had no new proposal s; Ms. Bertuccio stated she woul d

| ook into the probl em

72/ Correa and Martinez were both allowed to perform
bargaining unit work wthin certain limts.

73/ Previously the Uhion had proposed pay for any travel
between fields. Here it reduced its proposal to pay for travel
only in excess of one-half hour.

) 74/Bigibility requirement was increased from500 to 700
our s.

75/ Ohce agai n, nany categories were designated, "pendi ng
i nformation. "
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Aoril 18, 1980 Meeting =

In the absence of Henpel, Howard S| ver appeared for
Respondent. S |ver apol ogi zed for not having any new proposal s,
and expl ained that Henpel was tied up wth the Sate Legislature
on ot her business and coul d not attend.

Thi s neeti ng was unproducti ve because S |ver was unfamliar
wth the history of negotiations. For exanple, Slver asked Seeg for
her proposal on Jury and Wtness pay. After Steeg expl ai ned that had
al ready been agreed to, Slver stated that he had only been given a |i st
of what to ask. A another point, Slver sa d Respondent woul d have to
study the Lhion's Hring proposal (GC Ex. 72) although S eeg pointed
out that this was simlar to the proposal nade on February 27 which
Henpel has supposedl y been revi ew ng si nce then.

Seeg asked S |ver why Respondent still wanted to del ete the
Martin Luther King Fund proposal after the Lhion had givenit all the
information it wanted. Slver replied it was because of phil osophi cal
reasons. Seeg then asked if this were true, why did Respondent request

the information in the first place?

76/ The next neeting was not set up until April 11 (according to
Henpel ) or April 14 (according to Seeqg) because that was the first tine
Henpel was available. Henpel admtted that he called Seeg to tell her
he was unavail able to neet at the prearranged date so they agreed to neet
on April IS On April 17, Henpel called Seeg to report that he coul dn't
attend the session but that Howard S |ver (who had previously attended
two sessions March 24 and April 2, 1930) was going to be in the Salinas
area and could attend the neeting. Henpel nade it clear that there woul d
be no nlew econom c proposal s but that Respondent woul d have a | anguage
pr oposal .
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Fnally Slver represented that Respondent mght consider
accepting the Lhion's Lhion Security proposal if the Lhion accepted
Respondent's Hring | anguage, a package that had previously been tw ce
offered by Henpel and tw ce rejected by S eeg.

May 2, 1980 Meeting

This neeting was held at the G ower Shipper office. Ms.
Bertuccio did not attend. It was at this neeting that real
frustrations started to shomw Steeg walked into the neeting wth
about twenty workers, and Henpel wanted to know if they were at war.
Seeg replied that if their problens couldn't be sol ved, the Uhion
mght have to take steps to do so on their own. Henpel asked if there
was any poi nt in hol ding anynore neetings. Steeg asked Henpel for a
proposal, and Henpel conplained it was al ways Respondent that had to
propose contract | anguage and that the Unhion never did.

Respondent rej ected out-of -hand the Uhion's packages of
April 2, 1980 (GC Ex. 71) and offered its own proposal (GC Ex.
73).

Seniority

Despite the I ong di scussion of differences on April 2,
1980, Respondent raproposed the sane seniority |anguage as it had on
March 24, 1980.

Medi cal H an

A though Respondent indicated for the first tine it
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woul d accept the Uhion's pl an, E further probing by Seeg reveal ed t hat

Respondent had added | anguage affecting eligibility and the rate of
contributions bringing it bel ow Sun Harvest. Thus, there was really no
accept ance because Respondent had not agreed to Sun Harvest, which is
what the Uhion had been proposed on April 2, 1980 GC-Ex. 71),

Mai nt enance of S andards

Wi | e Henpel accepted Sun Harvest, he added the | anguage:
“Not hi ng herein shall preclude the conpany fromexercising its
nanagenent rights as provided in Article 16 hereof."” This was
unaccept abl e to the Uhi on because si nce nai ntenance of standards was a
limtation on nanagenent rights, placing in this this section | anguage
uphol di ng nanagenent rights woul d confuse the issue.

Super vi sor s

Respondent rejected the Lhion' s proposal of
April 2, 1980 because, according to Henpel, it couldn't accept the
Lhion's limtations on its supervisors' ability to do bargai ning unit

work. Henpel nade no count er proposal .

77/ The WEA "expert” never did show up.

78/ Sun Harvest did not have a 160 hour (one nonth) eligibility
requi renent and had an hour guarantee not a 6 hour one. Sun Harvest
contributed $.34 per hour (GC Ex. 79, pp.25-261; under Respondent's
plan the contribution was $.18.
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InterimHring

Though it is now May, Henpel reported that further
wor k was bei ng done on Respondent's proposal

Vdges

Respondent offered a $.10 per hour rai se across the board
to $3.75 per hour, a six percent increase the second year and a SiXx
percent increase inthe third year. Henpel, stated, however that he
was offering no retroactivity and that it was never on the table.
Seeg replied that the hion was willing to defer sone costs to the
third year but that the parties were still so far away on wages t hat
this approach was not useful .

Respondent nmade sone novenent :

Vacation

Respondent did offer to reduce eligibility in the second
year of the contract from 1500 hours to 1300 and in the third year
to 1100 hours.

Martin Luther King Fund

Despite Howard S lver's remarks at the previ ous
neeting that Respondent was opposed to this proposal on
phi | osophi cal grounds, Respondent offered $.02 effective the third
year of the contract. This was the first indication, since the
bar gai ni ng cormenced, that Respondent was willing to nmake any

proposal on this article.

79/ Under Sun Harvest, the enpl oyer was obligated to
contribute $.06 effective the third year of the contract.
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There was one article that was agreed to+uneral Pay.
The Uhion dropped its denand for an extra travel day, and Respondent
accepted the days off for grandparents' death concept.

Oh May 13, 1930, the Whion sent a new proposal (G C
Ex. 74) to Henpel.

General | abor was reduced $.05 to $5.10 and piece rate
was reduced $.01 over the last wage proposal of April 2 (GC Ex.
71).

Medi cal | nsurance

The Uhion agreed to cut back on the Sun Harvest
contract. Respondent woul d have to contribute $.22 until July 14,
1980 and thereafter $.38.

Pensi on

The Uhion agreed to reduce the contribution to
$.15in the first year, $.1Sin the second and $.20 in the
third, bel ow Sun Harvest.

Martin Luther K ng

Here again the Lhion reduced the contribution to $.05 in
first and second year and $.06 in the third year,
al so bel ow Sun Harvest.s—ﬂ

The nion changed its position on Resecting and S andby
and accepted Sun Harvest on Records and Pay Periods Wen the Union

accepted the Sun Harvest |anguage, there was

80/ Uhder Sun Harvest the rate of contribution commenci ng on
Septenber 4, 1979 was $. 13 per hour (GC Ex. 79).

81/ Uhder Sun Harvest, the enpl oyer was obligated to pay $.06 per
hour for all three years of the contract (G C Ex. 79).
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an agreenent .

Meeting of June 12, 1980 82

As reflected in Respondent's summary presented at this
session (GC Ex. 75, next to |ast page), Respondent nade no changes
fromprevi ous positions on nany nmaj or itens: Mechani zation, Injury
on the Job, Hours of Wirk and Qvertine, Supervisors, Subcontracting
and Successorship. Respondent agai n asked the UFWto del ete Uhion
Representative and Gost of Living. Henpel testified that at every
session that Gost of Living cane up, he told Steeg he believed t hat
a wage rate that was so fair and reasonabl e over a three year period
coul d be negotiated that there woul d be no need for such a
provi si on.

As regards the Lhion representative question, Henpel
testified Respondent was still unwlling to accept the concept of
payi ng a worker wages for doi ng Uhi on worKk.

No proposal was offered on housi ng and Respondent i ndi cated
it wanted to phase it out. Respondent reproposed the package of the
UFWs Lhion Security proposal for Respondent's Hring concept, and the
Lhion's GQievance and Arbitration clause for Respondent's Managenent
Rghts and No Srike provisions, all of which had al ready been proposed

and rej ected on previ ous

82/ This was the first neeting in five weeks. Steeg took a one week
vacation shortly after the My 2 session, and the dates of My 13 and
14 were tentativel y agreed upon as the new dates. Henpel testified he
was unavai l able to neet and told Steeg to send hi mher proposal which
she did on that same date (GC Ex. 74).
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occasi ons.

Martin Luther King Fund

Respondent had proposed at the My 2 neeting for the first
tine $.02 per hour for each hour worked commencing in the third year.
This proposal was placed in witing at the June neeting (GC Ex. 75);
At that sane neeting, Henpel said he was still waiting for information
fromSeeg as to whomthe nonies were remtted and the i nvestnent | evel
of the Fund. Steeg replied that the Lhion had al ready gi ven Respondent
the infornmation and that there had been no nention of the need- for any
further information at the April 18 neeting when S |ver announced
Respondent was opposed to the proposal on phil osophi cal grounds.

D

Henpel indicated he renmai ned opposed to good standing, that
an ALRB decision dealing wth the natter confirned this opposition, and
that legislative hearings were al so continuing. Henpel conplained that
he had still not received infornmation fromSteeg on the Fund, but S eeg
testified that Henpel had never asked her for any infornation.

Medi cal H an

Respondent increased its offer $.02 to a $.20
contribution per hour the first year, $.22 the second year and $.24
the third.

Pensi on Fund

Li kewi se, a raise of $.02 per hour in the second year was

proposed going up to $.03 in the third.
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G ower Shi pper

Respondent accepted Sun Harvest including the limting
| anguage offered by the thion on April 2 (GC Ex. 71).

Vacat i on

Respondent i ncreased the nunber of those who woul d be
eligible for percentage rai ses by |owering the nunber of years of
service required fromfive to three years and fromfifteen to ten
years.

Lhi on Representati ve

Henpel testified that the Unhi on conditi oned
its acceptance of Respondent's Gievance and Arbitration clause wth
Respondent ' s accept ance of the Uhi on Representative provision

D sci pl i ne and D schar ge

Henpel testified that S eeg announced this section was
tied to the Hring proposal and that he becane angry at this because
S eeg had never nentioned it before.

Henpel testified that he thought there was an agreenent at
this neeting on Leave of Absence but that he | ater had sone doubts about
this and told Steeg at the next neeting on July 12 that he needed to
check to nmake sure.

June 21, 1980 Meeting

This neeting lasted only 45 mnutes, and no
proposal s were di scussed. Instead, Henpel announced that he was no
| onger going to be the negotiator and that Howard S| ver was taking over
for him

Henpel testified he told Seeg that Respondent had

no plans to go out of business but that sone of the
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property was going to be sold to the Federal Aviation Admnistration for
airport use, that it was poor soil anyway and only good for sugar beets
whi ch was, according to Henpel, not a bargaining unit crop. According to
Seeg, Henpel stated that there were five ranches where there woul d be no
agricultural operations in 1980 (no acreage in |lettuce, chile peppers,
gourds, ornanental corn) but that in his opinion it would not affect the
bargai ning unit.

Seeg further testified that she asked Henpel about Respondent's
future plans and was told it had no i rmedi ate plans. Steeg s response
was that because of the uncertainty about Respondent's plans for future
years, she was w thdraw ng her Successorship proposal s, reeval uating the
Lhion's position, and that a new proposal woul d be submtted | ater.

July 12, 1980 Meting &

The di scussions prinarily focused on the Lhion's newest
proposal (GC Ex. 76) which was presented at this session.

Mbdfi cations were nade in vacation (eligibility increased
to 800 hours in the first year over its last offer in April of 700

hours (GC Ex. 71), the pension fund was.

83/ S eeqg had read a newspaper article that Respondent was goi hg out
of the farmng busi ness, and on June 5 she cal | ed Henpel and asked him
toverify this at the June 12 neeting. At that neeting Henpel deni ed
the newspaper story.

84/ Henpel testified that this neeting was originally schedul ed for June

27 but was continued to this date because S eeg requested
additional tine to put together a proposal .
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reduced from$. 15 to $.10 per hour, and the Martin Luther K ng
Fund was not nade operative until January 1, 1981, a six nonth
reduction in cost.

Wges were reduced in nany categories; e.g., general
| aborer wages were reduced $.10 to $5.00, heavy equi prent
operator from$6.45 to $6.20, irrigators from$5.40 to $5. 10,
tractor subforeman $6.55 to $6. 20.

Henpel asserted again that Respondent could not
absorb the cost of high wages and high fund contributions all
in the sane year.

Seniority

An active discussion ensued over seniority. Seeg tol d
Henpel that her proposal had acconpl i shed what Respondent want ed—he
conbi nation into the agreenent of Article IVwth the "yell ow book. "
However, during the di scussions over this Article in which Seeg
persistently pointed out the wage differences in various
classifications, Henpel took the position that his My 2, 1980
"seniority classification and list" (GC Ex. 73, Appendi x) was not
a proposal at all but nerely for discussion purposes that Respondent
was not necessarily in agreenent wth it. The result of this was
that Seeg was now uncertai n as to what Respondent’'s position was on
seniority and job classifications and had to request Henpel to
clarify his stand.

FHnally, the Lhion offered a new proposal on
Successorship since it had renoved its prior proposal fromthe table

at the previous neeting.
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Meetings of August 4 and 5, 1980 &

H ei ng

O the question of hiring, Henpel testified that he reiterated
that Respondent was going to hire the sane way as it had in the past/
al though he told Steeg that Duran had instituted a "sign up" procedure
whi ch was what Respondent was proposi ng.

Véges

Henpel reproposed the $3. 75 wage. 8/ Wien asked by

Seeg if this was his final offer, Henpel testified that he replied "No",
that Respondent woul d have to examne the total economc inpact.
According to Henpel, Steeg conpl ai ned that the wage offer was predi ctably
unaccept abl e.

Henpel testified that Steeg pointed out many errors in his
wage proposal, including errors in anise, cardoni, and apricot piece
rates (about which she testified in this hearing, infra). Henpel
admtted the errors but stated they were clerical only and that they had
never been brought to his attention before.

IITIIIIET ]

Hrrrrrrrrnl
Hrrrrrrrrnl

& Henpel had told Seeg that a prehearing conference in the present

case was set for July 15 and that he woul d be unable to set up any
dates for the next negotiation until afterwards.

86/ Respondent rai sed wages $.25 per hour (and proportionately for piece

rate) on July 1, 1980 (GC Ex. 73, Last pace). This matter is the subject
of a separate unfair |abor practice allegation infra.
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Housi ng

Ms. Bertuccio brought in statistics showng that the cost
of upkeepi ng the houses was nore expensive than the rents brought in.

According to Henpel, he tendered a partial proposal (Resp' s
Ex. 21) and, in addition, verbally reproposed Sun Harvest |anguage on
Successor shi p, Subcontracting, Gower/ Shipper, Leave of Absence and
Mai nt enance of S andar ds.

Henpel testified that Seeg agreed to these
proposal s but only if packaged wth other itens.

Henpel testified that Gievance and Aribtration was
settl ed because he "capitul at ed",8—7/ and Super vi sors,8—8/ I njury on
the Job and Managenent R ghts were |ikew se settl ed.

Septenber 2, 1980 Meeti ng

Respondent had nai l ed to the Uhion a new proposal on August
8 (Resp's Ex. 23).
During the neeting Henpel again argued agai nst the

good standing clause until Steeg pointed out that his nost-recent

proposal accepted the concept. 8y According to Seeg,

87/As it turned out, this article was not settled, and there was no
"capitulation.” The | anguage the Respondent wanted-that nenbers of the
grievance conmmttee not be paid for tinme spent on grievances during worki ng
hour s—as sinply renoved fromthe Article to be later negotiated in a side
letter. (See side letter |anguage attached to Resp's Ex. 23, Article 5).

88/ Again, there is no agreenent here either. The issue of what work
supervisors did and to what extent was sinply renoved fromthe article
to be negotiated into a side letter at a later date. (Resp's Ex. 23)

89/ Respondent' s August 8, 1980 offer (Resp's Ex. 23) contai ned the
fol |l ow ng proposed | anguage, in part, (39/ continued or pp. 70)
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Henpel reviewed the docunent and decl ared the | anguage was there by
error. Henpel did not offer another proposal.
B. Analysis and Goncl usi on
The Agricultural Labor Relations Act defines
bargai ning in good faith in Section 1155.2, as fol | ows:

"1155. 2(a) For purposes of this part, to bargain collectively
in good faith is the perfornance of the nutual obligation of
the agricultural enpl oyer and the representative of the
agricultural enployees to neet at reasonabl e tines and conf er
in good faith wth respect to wages, hours, and other terns and
conditions of enploynent, or the negotiation of an ''.
agreenent, or any questions arising thereunder, and the
execution of a witten contract incorporating any agreenent
reached if requested by either party, '-but such obligation
does not conpel either party to agree to a proposal or require
the nmaking of a concession.™

This language is the sane as Section 8(d) of the National
Labor Relations Act. °~ Thus, it is proper to refer to decisions of

the National Labor Relations Board as a guide to deciding the

90/
present case. —
90/
case. —
It has been held that the statutory duty to "bargain
collectively in good faith" inposes the obligation to "neet... and

confer in good faith" wth a viewtowards the ultinate negotiation and
execution of an agreenent. To be sure, the Act "does not require either
party to agree to a proposal or require the nmaking of a concessi on.

NL RB v. National Shoes, Inc., 208 F.2d 68S, 691 (2d dr. 1953). n

the other hand, an

(continuation of 89/) for Article 2, Lhion Security: "Each worker
shal | be required to becone a nenber of the Lhion...; and to renain
a nenber of the Uhion in good standing. Unhion shall be the sole

j udge of the good standing of its nenbers. Any worker...who has been
determned to be in bad standing by the union pursuant to the

provi sions of the Lhion's constitution shall be i mediately

di scharged...."

90/ See Labor (ode Section 1143.
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enployer's failure to do little nore than reject a union's denands is:
"indicative of afailure to conply wth the statutory requi renent to
bargain in good faith." NLRB v. CGentury Cenent Mg. ., Inc., 208
F. 2d 84, 86 (1953). Thus, it is clear that "...the enpl oyer is obliged

to nake sone reasonabl e effort in sone direction to conpose his
differences wth the union." NL RB v. Reed & Prince Mg. (., 205
F.2d 131, 135, 32 LRRG1 2225 (1st Ar. 1953), cert, den., 346 U S 887,
cited in 0. P. Mirphy Produce ., Inc., 5 ALRB No. 63 (1979), review
den. by @. App., 1st Ost., Dv. 4, Novenber 10, 1980, hg. den.,

Decenber 10, 1980. In other . words, what is required is:

"sonething nore than the nere neeting of an enpl oyer with the
representatives of his enpl oyees; the essential thing is rather
the serious intent to adjust differences and to reach an

a_ccelat abl e conmon ground.... ol lective bargaining then, is not
sinply an occasion for purely formal neetings between nanagenent
and | abor, while each naintains an attitude of 'take it or |eave';
It presupposes a desire to reach ultimate agreenent, to enter into
a collective bargaining contract...."” (citations omtted).

NL RB v. Insurance Agents' International, 361 US 477, 4 L.H
2d 454, 462, 80 S . 419 (1960). See also Masaji Hc et al ., v.
,(A%iig%ﬂtur al Labor Relations Board,5 dv. Nb.5658, — CGal . App. —

And M. Justice Frankfurther, concurring in part and

dissenting inpart, in NL RB v. Truitt Mg. ., 331 US
149, 100 L.E 1029, 1033, 38 LRRM 1014 (1956) stated:

"These sections obligate the parties to nake an honest effort to
cone to terns; they are required to trK to reach an agreenent in
good faith. "Good faith' nmeans nore than nerely going through the
noti ons of negoti ati n?; it is inconsistent wth a predetermned
resol ve not to-budge froman initial position. But it is not
necessarily -inconpatible wth stubbornness or even with what to
an out sider nmay seemunreasonabl eness. A determnation of good
faith or of want of good faith normally can rest only on an

I nf erence based upon nore or | ess persuasive nanifestations of
another's state of rind The previous relations of the parties,

ant ecedent events expl ai ni ng behavi or at the bargai ning table, and
the course of negotiations constitute the raw facts for reaching
such a determnation. "
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The fact is direct evidence of an intent to frustrate the
bargai ning process wll rarely be found. As aresult, a party's intent
can only be discerned by reviewng the totality of its conduct.
NLRB v. Red & Prince Mg. ., supra; B F. D anond Gonstruction
Gonpany, 163 NLRB 161, 64 LRRM 1333 (1967), enf'd, 410 F.2d 462 (5th
dr. 1969), cert, den., 396 US 335 (1969); Q P. Murphy Produce (o.,

Inc., supra; As-HNe Farns, 6 ALRB Nb 9 (1980), reviewden, by G. App.,
5th Ost., Qctober 16, 1980, hg. den., Novenber 12, 1980.

"...the question is whether it is to be inferred fromthe
totality of the enployer's conduct that it went -through the
notions of negotiation as an el aborate pretense wth no sincere
desire to reach an agreenent if possible, or that it bargai ned
in coed faith but was unable to arrive at an accept abl e
agreement wth the union.”" NL.RB v. Reed & Prince Mg. (o.,
supra, 32 LRRMat p. 2227.

The totality of conduct nay include specific acts awnay
fromthe bargai ning tabl e such as unilateral changes in wages or a
refusal to furnish infornmati on necessary to the fulfillnent of the
Lhion's duty to bargain. Such violations of the act rai se a presunption

of bad faith bargaining. Misaji Bo dba BEo Farns et al., 6 ALRB No. 20

(1930), enf'd in relevant part in Masaji Ho et al. v. ALRB, Mntebel |l o
Rose ., Inc., 5 ARBNo. 64 (1979), enf'dinrelevant part in
Kontebello Rose . v. NL.RB, 119 Gal.App. 3d 1 (G. App., 5th Dst.,
1931).

Necessarily, the final determination nust rest
upon i nferences drawn fromcircunstantial evidence; it involves reachi ng
concl usi ons fromconduct as to whether particular actions of a
respondent were notivated by the desire to negotiate the best bargain

possible for itself or were
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notivated instead by a desire to frustrate negotiations. Col unbi a
Tribune Publishing Go., 201 NLRB 538, 552 (1973); Queen Mary Restaurants
v. NL.RB, 560 F.2d 403 (9th dr. 1977). Ohe conclusion results in the

finding of a violation; the other that Respondent nerely engaged in
permssible hard '. bargaining. "Specific conduct which, standing
alone, may not anount to a per se failure to bargain in good faith nay,
when considered wth all the other evidence, support an inference of bad
faith." Masaji BHo dba Bc Farns et al., supra, citing Continental

Insurance . v. NL.RB., 495 F. 2d 44, 86 LRRM 2003 (2nd A r. 1974);

Mont ebel | o Rose ., Inc., supra. On the other hand, sone action

standi ng al one mght clearly nanifest an absence of good faith, but when
taken in the total context of the parties' relationship does not support
such an inference. Deblin Mg. Gorp., 208 NLRB 392, 399 (1974); Wstern
Qut door Advertising Gonpany, 170 NLRB 1395, 1396-97 (1963).

This case raises the inportant question of howto
separat e tough negotiating frombad faith surface bargai ning. The
question is always hard to answer because "surface bargai ni ng, by
definition, nay look |ike hard bargaining, and is therefore
difficult to detect and harder to prove.” K-Mart Gorp, v. NL.RB.,
626 F.2d 704, 105 LRRM 2431 (9th dr.) 1980).

There is no sinple formula to ascertain true notive. Each
case nust rest upon its own facts.

Hrrrrrrrnl

-73-



"At the outset we note that no case involving an all egation of
surface bargai ning presents an easy issue to decide. Ve fully
recogni ze that such cases present problens of great conpl exity and
ordinarily, as is the present case, are not sol vable by pointing to
one or two instances during bargaining as proving an all egation that
one of the parties was not bargaining in good faith. 1In fact, no
two cases are alike and none can be determnative precedent for
anot her, as good faith 'can have meaning only inits application to
the particular facts of a particular case.' NL.RB v. Awrican
National Insurance (0., 343." US 395 410. It isthe total

pi cture shown by the factual evidence that either supports the
conplaint or falls short of the quantumof affirnative proof
recuired by law" (footnote omtted). Borg-Vérner Controls, 198
NLRB 726 (1972)

Wth these rules in mnd, it is appropriate to comence an
anal ysis of the facts of the bargai ning history between these two parties
to determne their true intention towards each other judged fromthe
totality of their conduct.

1. The Overvi ew

In the early negotiating period, Schwartz and Andrade seened
to be maki ng sone progress, although over mnor |anguage itens only. But
after Henpel's entry as Respondent's negotiator, things started to bog

down. N
| credit Steegg— when she testified that at the

August 15, 1979 session, Henpel totally rejected wthout any reasonabl e
expl anation the Lhion's proposal s on Mechani zation, Cost of Living,
Injury on the Job, Whion Representative, and the Apprenticeshi p Fund and

stated he woul d not offer any

rrrrrrrrrrnl

91/ Seeg testified throughout in an honest and convi nci ng nanner.
She evinced a renarkabl e nenory, was articulate and thoughtful during
all her testinony. She was a very inpressive W tness.
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. 92/
count erproposal s on these itens. —

| also find that Henpel summarily rejected the proposal of Qtober 12,
1979 to use the Sun Harvest contract as the basis for an agreenent
(although he finally got talked into at |east presenting the proposal to
the Bertuccios for their conment) and |ikew se rejected the Vst QCoast
contract when Steeg suggested it at the next neeting on Novenber
1, 1979.

Such outright rejections without any real attenpt to
explain or mnimze the differences is inconsistent wth a bona fide
desire to reach an agreenent. As-HNe Farns, supra, citing Akron

Novel ty Mg. ., 224 NLRB 998, 93 LRRVI 1106 (1976).

Thi s same unconpromsing spirit pervaded negoti ati ons
throughout. | attribute this to Respondent. As of Novenber 1, 1979,
Respondent's latest offer (GC Ex. 62) showed the parties to be far
apart on the major itens. The first three pages of Respondent's
proposal indicated Respondent had nade no changes in several significant
areas; and in fact, rather than engaging in an honest effort to reach an
agreenent, continued instead to ask the UFWto del ete certai n proposal s
entirely such as Union Representative, Mechanization, Delinquencies,

(ost of Living, and Travel Pay.

92/ The duty to bargain nay be violated w thout a general failure of
subj ective good faith if a party refuses to negotiate about any of the
mandatory subjects. "...a refusal to n&g_otlate infact as to any
subj ect which is within 8(d) and about which the union seeks to _
negoti ate violates section 3(a)(5) though the enpl oyer has every desire
to reach agreenent wth the union upon an over-all collective agreenent
and earnestly in all good faith bargains to that end.” NRBv. Katz,
369 US 736, 50 LRRM 2177, 2180 (1962).
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Thereafter, the parties' remained far apart on all najor itens.
Despite a lengthy and potentially fruitful discussion on hiring on April 2,
1980, Respondent was still incapable of offering anything except the
continuation of its present practice. The parties were not close on wages.
As to other articles, Respondent had finally nade its first proposal on sone
and snal | novenent on others, e.g., Pension, Medical, Seniority, Vacation, and
Martin Luther King. But by the tine Respondent finally got around to
addressi ng sone of these issues, nuch tine had passed. For exanple, it wasn't
until January 21, 1980, al nost one year to the day since the commencenent of
negoti ations, that Respondent offered counterproposals to Injury on the Job,
Pensi on, and Mechani zati on (packaged w th Managenent R ghts). Housi ng was not
countered until March 24, 1980, and it was also not until March 24, that
Respondent agreed to reconsider Health and Safety, which the Uhi on had
nai ntai ned for sone tine had been agreed to by mstake. On May 2, 1980,
Respondent nade its first proposal on the Martin Luther King Fund. %/ And
even by June 12, 1980, Respondent’'s own summary of progress (G C Ex.
75) denonstrated the few changes fromits previous position Respondent
had actually made. | do not find this kind of intransigence to be true
of the UFW

Such unreasonabl e del ays in submtting counterproposal s and
total rejection of other articles are indicative of surface bargai ning.

As-H Ne Farns, supra, citing Law ence

93/ Earlier Respondent had conpl ained it had i nadequat e i nf ormati on
upon which to fornulate a proposal. But by Novenber 1, 1979 S eeg had
turned over sufficient information for Henpel to conplinent her on her
t horoughness; he did not tell her he needed anything additi onal .
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Textile Srinking ., Inc., 235 NLRB No. 163, 98 LRRM 1129 (1978).

In any event, | find this [ ate change of position on the part
of Respondent to be slight and i nconsequential. dven ny di scussions,
infra, of the specifics of the bargaining history, the nandatory
subj ects, Respondent refused to nmake any proposal s on, and the ot her
unfair |abor practices coomtted, | conclude that Respondent has engaged
I n surface bargai ni ng.

2. The Infrequency of Negotiating Sessions Qver a
Twenty-ne Month Period, The Several Del ays and
Cancel | ati ons Show a Lack of Seriousness about
Bar gai ni ng.

"Parties are obligated to apply as great a degree of
diligence and pronptness in arrangi ng and conducti ng
their collective bar ?ai ning negotiations as they display
in other business affairs of inportance.” A H Belo
Qorporation (WAATV), 170 NLRB 1553, 1565, 69 LRRM
1239 (1968), enf'd in relevant part in A H Belo Gorp.
v. NL RB 411 F.2d 959, 71 LRRM 2441, 2444 (5th dr.
cert, den., 396 US 1007, cited in Q P. Mirphy
Produce (., Inc., supra.

It is clear that Respondent had an affirmative duty to nake
pronpt and expeditious arrangenents to neet and confer. J. H Rutter Rex

Manufacturing Go., Inc., 86. NLRB 470 (1949). This duty was not net by

del ayi ng arrangenents for neeting and by failing to advi se soon
thereafter when -anot her neeting could be arranged. Q P. Mirphy Produce
G., Inc., supra, citing Exchange Parts Co., 139 NLRB 710, 51 LRRM 1366
(1962), enf'd, NL.RB v. Exchange Parts (., 339 F.2d 829, 58 LRRV 2097
(5th dr. 1965), reh den., 431 F.2d 584.. (1965) and Goronet Casual s,
Inc., 207 NLRB 304, 84 LRRM 1441 (1973). When an enpl oyer does not nake

itself available for negotiations at reasonable tines, it nmay be inferred

that it is attenpting to delay agreenent. Q P. Murphy G., Inc.,
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supra. This too is evidence of surface bargaining. Goronet Casual s,

Prior to her first negotiating session wth Henpel, Seeg
suggested a nore frequent neeting schedule. Henpel's attitude on this
isreflected in his letter response of July 23, 1979 (GC Ex. 38): "I
do not have the sane | uxury whi ch you apparently enjoy of |eaving days
open. |f you can provide the Gonpany with an economc proposal at cur
neeting, we may have sonething to di scuss on August 2nd. There sinply
are not that nany non-economc itens which wll consune nore than one
days tinme. Furthernore, the Conpany and Lhi on have been unsuccessf ul
wth tw day neetings—there has not been anything to discuss on the
second day. Therefore, unless we have economics to di scuss, and because
of ny schedule, | do not want to | eave August 2, 1979 as an open day."

In fact, the parties did neet on August 2. (It was the
August 1 neeting that was canceled.) At that neeting -- the first
bet ween S eeg and Henpel &t eeg agai n suggest ed nore frequent neetings,
possi bly as many as several tines a week, because the season was about
to termnate. 9—4/,0(:cordi ng to Seeg, Henpel testified that his schedul e
did not permt nore frequent neetings than about once every fourteen

days.

94/ S eeg s understanding was that several of Respondent's crops
woul d peak around early to md- Cctober.
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At the next neeting, August 15, Steeg agai n suggested
setting aside 2-3 days a week to neet before the end of the season.
According to Steeg, Henpel stated that he could not neet nore than
once every 2-3 weeks. Wen Seeg then asked about the possibility of
one solid week, Henpel got angry and stated that he woul d not be
pushed into their neetings.

At the August 29, 1979 neeting, S eeg suggested they
neet at nights or on Sunday. Henpel renarked he woul d have-to
ask representatives of Respondent. It is not clear if he ever
responded to this specific suggestion.

In fact, Seeg testified that at one poi nt when she agai n
reguest ed nore frequent neetings, Henpel replied that to neet nore
frequently, in viewof the |ack of progress being nade, was not a
good use of his tine and that in any event, he couldn't afford to set
aside nore than one day at a tine.

Respondent ' s reasons for rejecting the UFWs
requests for nore frequent neetings are totally unpersuasive.
MFarland Rose Production, 6 ALRB No. 18 (1980). As the NLRB has

sai d:

"Nor do we consider it an adequate excuse that Kirle was busy
wth other matters and in no position to del egate his bar%ai ni ng
functions to sone other attorney. It was incunbent upon the
Respondent not Kirle, to provide a representative who coul d
conduct negotiations wth the degree of diligence expected and
required of it by the statute." Insulating Fabricators, Inc.,
Sout hern Dvision, 144 NLRB 1325, 54 LRRM 1246 (1963), enf'd in
338 F.2d 1002, 57 LRRM 2406 (4th dr. 1964).
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And the Gourt of Appeal for the 5th Appellate D strict
has recently held, ironically in a case concerning the sane law firm
as Henpel 's:

"The unavail abi lity of the enpl oyers' negoti ator

cannot excuse their refusal to bargain particularly
inlight of the |long del ay which had occurred in this

case and the fact that Soll was a nenber of a |law
firmwhich had ot her attorneys who coul d have handl ed

the negotiations. An attorney's busy schedule is no.'
excuse for a party's failure to make sone arrangenent s

to be present at negotiating sessions NL.RB v. Exchange
Parts Conpany, (1965) 339 F.2d 829, 831-832)." Msqji
Boet a. v. ALRB, supra. See also, Q P. Mirphy Produce
®., Inc., supra.

A quick review of the neeting schedule (Jt. Ex. 1)9—5/

denonstrates the infrequency of neetings over the 21 nonths of
negotiations. There were only thi rty9—6/ neetings or alittle over
one neeting per nonth. There were no neetings at all in June, July

and Septenber of 1979 and only one neeting in

95/Jt. EX. 1 does not include the |ast three sessions, August 4
and 5, 1980 and Septenber 2, 1980.

96/ This includes a neeting that shoul d not have been held at all.
Henpel did not show for the April 18 neeting and sent instead Howard
S lver, who knew very little about the negotiations history on this
property, having sat in as an observer wth Henpel only once or tw ce.
S |ver offered no changes in Respondent's position and acted as if he
was unaware of anything that had transpired before. He offered
proposal s that had been previously rejected by the Uhion and accept ed
Lhi on proposal s that had never been offered by the ULhion. A one poi nt
he accepted a proposal that Respondent had previously of fered.
According to Seeg, during this neeting S| ver apol ogi zed for not
havi ng any new proposal s but explained it was because Henpel got tied
up wth the Legislature. | credit Seeg s expl anation of the facts of
the Aoril 18, session. In any event, Slver did not testify and thus,
did not deny her version.
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January, My, Cctober, and Decenber of 1979 and February, o Mar ch and

May of 1980. In only April and August of 1979 were there nore than two
neetings in any one nonth. Sone neetings |lasted two hours or |ess
(January 22, 1979, Cctober 12, 1979, January 3, 1980, June 21, 1980).
None | asted longer than' five and one-half hours (April 4, 1979). (See
Jt. Ex. 2). . "The nunber of neetings and the anount of tine between
neetings are factors to be considered i n determni ng whet her an enpl oyer

bargai ned in good faith or engaged i n surface bargaining. MFarland Rose

Production, supra, at p. 12, citing Radiator Specialty Go., 143 N.RB 350,
53 LRRM 1319 (1963), enf'd, in relevant part, 336 F. 2d 495, 57 LRRV 2097
(4th dr. 1964).

| have heretofore found Seeg to be a reliable and believabl e
wtness. | credit her testinony on the reasons for the various delay in
negotiations herein. A though Respondent was not responsible for every
delay (particularly during the tinme Schwartz was the URWnegoti ator and
becane ill), the evidence seen inits totality convinces ne that
Respondent, especially through the words, attitude, and actions of
Henpel , was responsible for the ngjority. Athough it may be true that-
sone of the del ays or cancellations nmay have been the fault of Schwartz
or Steeg, these events were so few and i nfrequent as to have had no

I npact on the negotiations. See As-H Ne Farns, supra.

97/1n February of 1980 Henpel was assigned to be the VWA attorney
inangor unfair |labor practice case, Q P. Mirphy & G., and he
advi sed Seeg he would be intrial at least one nonth. No
expl anation was of fered why he woul d be assigned t a | engthy ULP case
while he was in the mddl e of Bertucci o negotiati ons.
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In any event, the nunber of neetings and | ength of tine
between themin the instant case do not indicate nmuch seriousness
about the business of collective bargaining on the part of
Respondent ; and they certai nly woul d have had a del et eri ous effect
upon the workers' perception of the | abor organizati on chosen to
represent them

"The Respondent's unreasonabl e delays in neeting with the
Lhion, notwthstanding Mirelli's pronpt requests for
negotiation neetings, irrespective of whether they anounted to
del i berate procrastination, neverthel ess had the effect of
generating unrest and suspi cion, obstructed and del ayed t he
concl usi on of a bargaining contract, and di sparaged the Lhion's
status as bargaining representative. Qiality Mtels of

Gl orado, Inc., 189 NLRB 332 (1971). See also, Little Rock
Downt owners, Inc., 145 NLRB 1287, 1306; Mam (Coca- ol a
Bottling Go., 150 NLRB 392, 896."

Wiet her Henpel deliberately intended to drag these
negotiations endl essly is an unknown. But one is tenpted to observe
that he seens to have kept pretty close to his expressed desire of not
neeting nuch nore than once every 2-3 weeks.

3. Paul Bertuccio Failed to Gant Hs Negoti at or

Qufficient Authority to Negotiate a (ol lective
Bar gai ni ng Agreenent.

Paul Bertuccio did not invest his negotiators wth any
real authority. This was partly because he never took the collective
bar gai ni ng process very seriously or treated it wth nuch respect. This
Is exenplified very well by his own testinony, as an adverse w tness
called by the General Gounsel .

"Q M. Andrade was the first negotiator for your conpany—
for your business?

A | don't think so. No.
Q But M. Rchard or Rck Andrade was the first

negotiator you had in connection wth the collective
bar gai ni ng.

-82-



A

O > O > O > O > O >

o >

>

| don't knowif it was R chard Andrade or a

Darrell sonething or other. | don't know |
don't know who was first. There have been
several. | can't keep--....

* * * * *

Do you have in your mnd s eye-do you know t hat
there was such a person who was your first
negoti at or ?

Not the first negotiator, no. | don't know who the
first negotiator was, no.
* * * * *

Do you know M. Jaspar Henpel ?
Yes, | do.
He is your negotiator now is he not?

| don't knowif it ishim or if it's Howard S| ver.
| don't know M wfe could probably answer that.
| don't know

* * * * *

Does M. Henpel have the authority to sign a
col | ecti ve bargai ning contract on your behal f?

| don't know
Wio woul d know?
| don't know | presune he does. | don't know

Have you told M. Henpel that he can sign a
col | ective bargai ning contract on your behal f?

| don't think |I've ever discussed that with him

S0, you have not discussed wth M. Henpel what his
authority is?

Not to that degree, no.

Have you di scussed it to any degree?

| knowthat he's been the negotiator. That's all |
know

Does M. Henpel have authority fromyou to agree to any

proposal at all nade by the Lhited Farm. Wrkers Uhi on?

Not w thout ny perm ssion.

So that he could not agree to, say, to a piece of the
contract w thout your permi ssion?

Not w thout ny permssion, no.

* * * * *
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Q But can your wife give M. Henpel authority to
agree to any proposal that's part of the contract?

A Not wthout ny perm ssion. w98/

(RT. 2, pp. 105-108)

As for Tina Bertuccio, when asked on direct examnation if
there were any agreenents on sone articles even though not discussed wth
her husband, Paul, she testified, "Yes. There was a fewthings that we
did." There was no follow up question fromcounsel for Respondent to
establ i sh preci sely which contractual articles she was tal king about .

However, when on cross-exam nati on she was asked to descri be
whi ch provi sions were negotiated wthout Paul Bertuccio' s consent, she
replied, "Not right offhand | couldn't, rmaybe a holiday."

Uoon further examnation, however, Ms. Bertuccio testified
that all that had happened was that she and Eenpel had caucussed regar di hg
a holiday and had agreed to give it; but that she told Henpel, "I1'Il check
wth Paul about it." Ms. Bertuccio did not even knowif the UPWwas ever
i nfornmed of the holiday.

In any event, Ms. Bertuccio admtted that this was the
only tine she had ever agreed to a contractual provision wthout Paul

Bertucci 0' s know edge.

Tina Bertuccio at one point in her testinony described

98/ A nost one nonth |ater Paul Bertuccio testified again and stated
that al though he did not attend even one negotiating session, his wfe and
soneti mes Henpel tal ked about it and he | earned fromthemthat they nade
concessions to Whion proposal s. He gave no exanples. Even if this were
true, it is clear that Ms. Bertuccio and Henpel were acting wthout the
authority of Paul Bertuccio as can be seen by the above-quoted testinony.
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her own role in negotiations as a person who was to bring back i nfornation
to her husband about | anguage and wage proposals. She testified, "I was
there on behal f of Paul...he would have to nake the decision.” At another
poi nt, she stated: "...| nore or less did it for ny husband because he's
too busy to be sitting there listening to negotiations...."

For neani ngful col |l ective bargai ning to ensue, the Lhion
and the owner of a business, assuming he has chosen not to participate
in actual table bargaining, nust have inforned their negotiator of the
paraneters that woul d be acceptable to themand i nbued sane with the
authority to agree to various articl GS@/V\ithOU'[ the necessity of
havi ng "to check and report back"” over every natter, small or |arge,

that transpires at the bargaining table. @/Oherw se, therole

of the negotiator becones that of a "nessenger boy," which neans that
negoti ations are unnecessarily delayed. "The duty to bargain in good
faith is not fulfilled by sendi ng an uni nf orned nessenger to the

negoti ations, while those wth know edge and deci sional aut hority absent

t hensel ves fromthe discussions.”" Coronet

- 99/The fact that the ultinate agreenment woul d have to be signed by
either M. Bertuccio or M. Chavez woul d not necessarily detract from
this authority.

100/ G course, this does not nean that it is evidence of bad faith for
a negotiator to have to check wth officers of the union or top | evel
nanagenent on certain proposal s and counterproposal s that quite natural ly
arise during the bargai ning process. There are often unantici pated
devel opnents that cone up which require further consultations and al so
advice in the formul ati on of counterproposal s. But these situations are
far different fromthe one here where Respondent's negotiator cane to the
bar gai ni nﬂ table wth apparently no authority to negotiate anyt hi ng
w thout the specific consent of the owner of the busi ness who declined to
attend any sessions.
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Gasual s, Inc., supra, 207 NLRB at p. 316. Wether giving a negoti ator

little or very limted authority is a strategy or is just plain reluctance
to relinquish control is uninportant. In the end, so far as the other
party is concerned, the results are the sane.

4. Respondent Frequently Vs Uhable to G ve
the UFWExpl anations Regarding Its Proposal s;

Negotiator Dd Not Appear to be Famliar wth sz
Busi ness (perati on.
It was incunbent upon Respondent to provide a bargai ning
representative sufficiently advised wth respect to Respondent’s
operations to permt fruitful and inforned di scussions of working

condi tions and busi ness practices. Goronet Casuals, Inc., supra.

a. The Hring Practice
A though Henpel testified that he heard conplaints of Duran's
discrimnatory hiring practices at al nost every session, he consistently
took the position that Respondent woul d not change its hiring practice.
The NLRB has recogni zed that an enpl oyer is obliged to nake sone
reasonabl e efforts to conpose differences wth the union if the Act is to

be read as inposing any substantial obligation at all. NL RB v. Reed &

Prince Mg. (., supra. But even besides the | ack of conpromse on

Henpel ' s part, his understanding of Respondent's hiring practices was
I nconpl ete and confusing. Wen asked on cross-examnation to explain the
hiring practices of Respondent; | Henpel testified that he had expl ai ned
to Steeg at the bargaining table that Respondent traditionally nade no

attenpt to gather workers together on any certain date but that when
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wor kers showed up—+t was up to the worker to appear for work— he/ she
was not hired on that day but was told when to next report for work. |If
wor kers showed up for work and work was avail able, they woul d be hired;
it nade difference if they had previ ously been enpl oyed for Respondent.
Thi s, accordi ng to Henpel, was the "systeni Respondent w shed to
cont i nue.

However, Henpel stated further on cross-exam nation that
Respondent did give preference to famlies that had worked for
Respondent for a long tine in order to provide incone to those famlies.
But when asked how t he preference worked (was a job set aside and
reserved for certain famly nenbers?) or what famly nenbers were
I ncl uded (cousins, grandchildren?) or which anong two conpeting famlies

woul d get the work, Henpel admtted he did not know@

b. VWl nut Harvesting Rate At the Novenber 1,
1979 negoti ati ng sessi ons, Seeg
inquired as to why the harvesting rate for walnuts (GC Ex. 62, Aticle
50, Item7) had no fixed rate but was between $3.35-33.60 (for the first
year), $3.60-$3.85 (for the second year) and $3.85-$4.10 (for the third
year). Henpel stated he couldn't explain it—ust that sone got nore than

ot hers.

rrrrrrrrrrnl

101/ Paul Bertuccio did not throw nuch nore |ight on the subject
either. He testified that there was an informal rul e that those
that worked | ast season shoul d be hired back; but if there were
insufficient jobs, the applicant's nanme, address and phone nunber
woul d be taken down -and when a vacancy arose, the applicant woul d
be cont act ed.
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5. Respondent's Negotiator Frequently Failed to Inform

Paul Bertuccio as to Sgnificant Devel opments; Paul

Bertuccio's True Position on | ssues Vs Not A ways

Accurately Represented at Negoti ati ons

a. The 1980 Wége | ncrease

It was Paul Bertuccio's testinmony that he instructed Henpel to

informthe UFWof the proposed July 1980 wage i ncrease, that the UFPWwas so
informed but that to his know edge the UFWnever responded as to what its
position was on the matter. S nce Henpel never bothered to tell Bertucci o—
the only person with the authority to nmake any negotiati on deci sions at
Respondent ' s—that the UFWdesired to bargai n over the wage increase,
negotiations over this subject never got off the ground.

b. The InterimHring Agreenent

Cbviously, an interimhiring agreenent was an
i nportant objective to the Lhion especially since Respondent's work force
increased during late My and early June. (GC Ex. 95)
Yet, Paul Bertuccio, when called as an adverse wtness by the

General Qounsel , testified that he had never read the Lhion's Hring
proposal (GC Ex. 22 GC Ex. 72, first 2 pages) before, that Henpel
never told himthat the UFWhad proposed a hiring procedure for 1980, and

that Henpel had not discussed wth himwhat proposal to nmake wth respect

to hiring enpl oyees that year. @Further, he testified that.

102/ Several weeks later, Paul Bertuccio was recalled as a wtness by
Respondent and on direct examnation testified that his previous testinony
was incorrect, that he had gone honme, started to think about sone of the
things he had said and renenbered that he had in fact read such a
proposal . (102/ continued on pg. 89)
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he had never di scussed wth Henpel the possibility of adopting

a hiring procedure for 1980 as part of the coll ective bargaining

103/
agreenent . —

c. Qost of Living
Paul Bertuccio testified that he had no objection to a cost
of living adjustnent and believed that he had di scussed thi s subject
wth Henpel . However, when asked whet her he was aware of what Henpel
had sai d about a cost of |iving adjustnent during negotiations,
Bertuccio stated, "I don't think we tal ked about the cost of |iving per
se."
d. Vége Gfers—Parity wth Nei ghbors
Henpel consistently took the position that Respondent coul d
not neet the wage denands of the UFWbecause it could only pay what its
nei ghbors were paying. (See section 7, infra). This was not the
position of Paul Bertuccio. Bertuccio testified that he coul d actual |y

pay wages consistent with what he could live wth: 104

(continuation of 102/ LI—E ﬂave as his explanation the fact that he was
nervous, and that he had high bl ood pressure which nade himlose his
ability to concentrate. | do not credit his change of nenory. The
three or four questions propounded to himby General Gounsel were clear
and precise. Bertuccio appeared cal mwhen he answered them and he
answered w thout hesitation or difficulty.

103/ Not that it woul d have nade any difference. Paul Bertuccio
testified that he woul d be unable to sign a contract wth the UAWwhi ch
changed his hiring procedure. He testified: "If | had to change that,
| wouldn't be able to live."

104/ Bert ucci o added that he could not |ive with what the UFW
was proposi ng.
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"Q As | understand it, it's been your position during
the course, or your business's (sic) position, through the
course of collective bargaining, that your are willing to pay
inthe gr ea of wages only what your neighbors pay. Is that
correct -

A 1'dsay what all the-we will pay whatever we can live wth.
That's all we can do.

Q Have you instructed M. Henpel to take a position that you
w il only pay what your nei ghbors pay?

A No, we have not taken that position.

Q If he has taken that position, that's been w thout your
authority?

A  That's right.

Q So what your neighbors are paying is not really ' rel evant
to you?

A ...it'snot relevant, not really." (RT. I, p. 110)

Thus, since parity wth Respondent's nei ghbors was not, it
turns out, a relevant factor, one can only infer an inproper notive when
Henpel repeatedly told Seeg that wage offers were bei ng proposed at
certain | evel s because Paul Bertuccio desired parity wth his nei ghbors.
Henpel was either not telling the truth or had again failed to
communi cate wth his client. Wiatever the reason, the result of Henpel's
msrepresentati on was to create a further barrier to productive
negoti ati ons.

6. Respondent's Negotiator Cane to Negotiating Sessions
Lhprepared and Wthout Copies of Hs or the Lhion's
Proposal s

Henpel testified that in July of 1979 he gave copies of his
witten proposals to the ALRB, which had requested sane in connection
wth its investigation of alleged unfair |abor practice charges in the
present case. Henpel used this fact as an excuse to explain that he had

no copies of either his
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ow or the Uhion's proposal s at the August 2, August 15, and August 29
sessions. Henpel admtted that he prepared for and attended the August
neetings wthout copies of either his own or the Lhion's proposal s, and
he had to obtai n copies fromSteeg. Henpel naintai ned that the ALRB had
| ost the proposals he gave them Even if this were true, it woul d not
explain his failure to retain extra copies. e mght ask why Henpel
didn't get copies of the proposals he gave to the ALRB fromt he
Bertucci os; but Henpel testified he wasn't sure if they ever recei ved
copi es of these proposal s.

7. Respondent, in GQving Explanations for Its Low
Wge Proposals, O eated (onfusion and M strust

a. Peading Poverty
It is established that if an enpl oyer during contract
negoti ati ons over new wage rates gives as a reason for its resistance
to certain wage denands of the Lhion the inability to pay ("pleadi ng
poverty"), then it nust be prepared to all ow said union the opportunity
toreviewits records to determne the validity of the claim
As the U S Suprene Qourt has said:

"Good faith bargaini nF) necessarily requires that clai ns nade by

ei ther bargai ner should be honest clains. This is true about an
asserted inability to pay an increase in wages. |f such an
argunent is inportant enough to present in the give and take of
bargaining, it is inportant enough to require sone sort of proof
of 1ts accuracy. And it would certainly not be farfetched - . for
atrier of fact to reach the concl usion that bargai ni ng | acks good
faith when an enpl oyer nechanically repeats a claimof inability
to pay wthout naking the slightest effort to substantiate the
claam... V¢ agree wth the Board that a refusal to attenpt to
substantiate a claimof inability to pay increased wages nay
support a finding of a failure to bargain in good faith. " '
NLRB v. Truitt Mg. G., 351 US 149, 100 L.ed 1029, 1032, 38
LRRM 2024 (11956) .
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Thus, if indeed inability to pay really was the reason for
Respondent ' s | ow pay proposal s, then the UFWwas entitled to know about
it. That way, the Uhion, upon discovery of the validity of Respondent's
claim could have offered alternative suggestions; e.g. lowered its
proposal s accordingly, proposed fringe benefits wth |ess of a cost
I npact, entertained the prospect of a | onger contract, thereby giving
Respondent the opportunity to regainits profitability, or offered a wage
reopener clause. bviously, however, under these circunstances,
Respondent woul d have been required to open up its books to the Lhion in
order to substantiate its claim

Gonversely, profit data will not be requi red where the
enpl oyer's econonic inability to pay is not asserted by it during
bargai ning and the infornation, though possibly hel pful to the union, is

really not relevant to the case. Wite Furniture (., 161 NLRB 444

(1966), enf'd sub nom, Whited Furniture Markers v. NL. RB., 388 F. 2d
380 (4th dr. 1967). See al so, 1981 My or League basebal | strike.

In the present case, Henpel repeatedly told Seeg
that it was "not pleading poverty", and nade it clear to her that it woul d

not allowthe UPWto reviewits books.@/

For exanple, at both the February 27, 1980 and May 2, 1980
neetings Henpel testified he discussed wth Seeg the business' fear for

the future of the produce industry, but again

105/ Henpel knew what he was doing. He testified that he explained to
Seeg at the Hay 2, 1980 session that "pl eadi ng poverty" was a term of
"legal art" and that if a conpany pl ead povertK, its bocks woul d thereby be
open to the union's scrutiny to determne whether or not the plea of
inability to pay coul d be substanti at ed.
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stressed he was not pleading poverty; and there was no di scussi on of any
financi al anal ysis Respondent ni ght have done regardi ng costs.

However, in contrast to this, Tina Bertuccio, during her
testinony, tried to suggest that the inability of Respondent to pay the
wage denands of the UFWwas indeed an i ssue at negotiations. Ms.
Bertuccio testified that the subject of Respondent's profitability was
first discussed in February of 1930 when she told Seeg that what was
being offered was all that was possi bl e because Respondent had had sone
bad years. She further testified that at a subsequent negoti ati ng session
one nonth later, Henpel told Seeg that Respondent had had sone bad years.
Finally, on a third occasion, Bertuccio, in response to an al |l eged
reference by Steeg to "rich farners”, stated that Respondent was not rich
and that it was a question of the profit one makes and not how big the
oper ati on was. @/Yet, despite these vague references to an inability
to pay at the bargaining table, Ms. Bertuccio testified that she had not
been pl eadi ng poverty. In truth, however, Bertuccio | acked a cl ear
under st andi ng of these two differing concepts. Her testinony was confusing
and inconsistent. | note, for exanple, the follow ng remarks in response

to questions fromthe

106/ On this basis, | allowed Respondent to introduce into evi dence
copi es of Respondent's 1977, 1978, and 1979 incone tax returns,
al though | refused, Resgondent not being a corporation or limted
partnership, to limt the returns to farmincone onl %/ as Respondent
desi red. Respondent points out that the Bertuccio' s farmoperation
suffered | osses in 1978 and 1979 (Resp's post-hearing Brief at p. 101)
but fails to nention large profits fromnon-farmng sources such as '
partnershi p i ncone, capital gains, sale of assets, rants, annuities,
pensions, and incone frominterest. (Resp's Exs. 33 and 34). Aso
not nentioned is the |large tax depreciation take: on Respondent's
consi derabl e | and and equi pnent hol di ngs during those years as wel | .
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General ounsel :

"Q
A
Q
A
Q

A

Q

A

Vs it your position during negotiations that your
financial ability prevented you fromoffering any hi gher
wages than you were of fering?

Yes. Yes and no.
Yes and no?
Yes. Wl I, it did.

(kay. Then s<hydid you and M. Henpel take the ' position
of saying, 'W're not pleading poverty' ?

| don't knowwhy really. | just felt that if we're
not pl eadi ng poverty and yet | knew that our financial
status—as it was, that it was just...that's how we
presented it to her (Steeg).

He (Henpel ) took the position that incone wasn't the
pr obl en?

I ncone was no great problembut we had to foresee what was
goi ng to happen down the road anot her year from now

Vel | when he says, 'we're not pleading poverty',
he's taking the position, isn't it that neither incone nor
wealth is a problem isn't that correct?

Yes.

* * * * *

So in other words, you can afford to pay hi gher-wages than
you' re of fering now?

That's correct.” (parenthesis added) (R T. 23, pp. 89-90)

| find that Respondent's position on this question was not clear or

consi stent.

If indeed Respondent’'s ability to pay was a real factor

during negotiations, Seeg shoul d have been so inforned so that she

coul d have further explored the question. If it was not, Respondent

shoul d have presented other rationale for its inflexibility on the wage

I ssue.
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2. Parity Wth Nei ghbors

Henpel clained that Respondent was not pl eadi ng poverty but
wanted to stay in line wth what its neighbors were paying. But it
was not al ways cl ear what nei ghbors Henpel was tal ki ng about .
Qiginally, (at the August 15, 1979 neeting) Henpel told Seeg that he
needed to see both the Harden Farms and A maden contractsio”in order
to assist himin ascertaining what his nei ghbors were payi ng.

h August 29, Henpel told Steeg he wanted to pay
inline wth his neighbors and that he wasn't just referring to Harden

Far ma@/ and Al naden but to the area of Hbllister and

107/ Bot h conpani es are based in Hollister; both are al so under union
contracts, probably the only two such conpanies in Hollister. M nter
Enpl oyers Association is an associ ation of grape growers including
A maden, Paul Masson, Novitiate and others. n January 1, 1979 its
general |aborers were paid $3.50 per hour (GC Ex. 81). n January
1, 1980 a new agreenent was executed in which the general | abor
cI assification rose to $5.10 per hour and was increased to $5.65 on

anuar% 1, 1981 (GC Ex. 82). Qowers Exchange and V¢st Coast Farns,
two other conpani es under contract wth the UFW have fields in

Hol lister but do not have their principal place of business there.
Vst (oast is a lettuce, celery, and caulifl ower conpany centered in
Vet sonville, which entered into a | abor agreenent wth the URPWon
August 25, 1979 in which it agreed to pay its general |aborers Sb.00
%e(r g%ur on August 25, 1979 and $5.40 per hour on July 15, 1980 (GC

108/ Henpel was very interested in separating hinsel f from Harden
Farms. Steeg testified that at the April 2, 1980 neeting, Henpel told
her that he did not intend to offer nore than the prevailing wages in
the area but that did not include Harden because they were a "l arge
|l ettuce conpany.” Actually Harden had two |ettuce crews, and a celery
crew and al so., farmed mxed vegetabl es, cauliflower, and asparagus.

It maintai ned two sheds. There were 300-400 enpl oyees at' peak. Wen
the Harden contract originally expired in Decenber of 1978, it was
paying its general field |aborers between $3.55 and $3. 70 per hour.
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Alroy, as well. Henpel added that he did not want Respondent

conpared to the rest of the vegetable industry but rather to what non-

: : : : : 1 11
uni on conpani es were paving in Holli st er@/ and G lroy. 110

h Novenber 13, Henpel offeredgj sort of a "favored
nati on clause" in which he said he woul d pay what the nmajority
of non-union growers in Hollister were paying that next year. He again
expanded the Hollister area to include Glroy in a phone conversation wth
S eeg on Novenber 29.

(n cross-examnati on, however, Henpel admtted that
Respondent ' s conpetitors were growers selling | ettuce, onions, and sugar
beets and that when Respondent sold lettuce, it was conpetitive wth ot her
growers fromSalinas for the sane narket at the sane tinme. Henpel also
testified that he spent a good deal of tine in Salinas during the industry
negotiations and that it was fairly common know edge that there were sone

non-

109/ For exanpl e, Herbert Ranch, a small tomato, bell pepper and oni on
non-uni on grower in Hollister was paying its enpl oyees $4.00 per hour in
July of 1980.

110/ The only conpany under a URWcontract in Glroy was Mstral
M neyards, a grape grower.

111/ Henpel ' s wage offer (GC Ex. 43) on that day of $3.35 for
general |abor, and S3.45 and $3.50 i n subsequent years was based on what
Henpel represented to be Paul Bertuccio's intentions to pay what the
naj ority of non-union conpanies in Hollister were paying.

112/ Al t hough Henpel admitted that some of Respondent's enpl oyees
cane fromSalinas, he was unw | ling to consider the Salinas | abor
group as being a part of the | abor narket Respondent was seeking to
attract. Henpel stated: "...if | did that ny proposal s generally
woul d have been hi gher.
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union | ettuce conpanies like Merrill Farns, Royal Packing,
Hansen Farrrs,l—l?’/ and Let Ws Pak, 1y whi ch ei ther natched or
I n sone cases offered greater wages than Sun Harvest.

| find that Henpel 's expl anation of his position on parity
was, |ike pleading poverty, msleading. Frst, as was shown in a
precedi ng section, it was not the position of Paul Bertuccio. And
second, Henpel's limting definition of parity, naking exceptions when
it suited him(Harden Farns, Salinas |ettuce Gonpanies, etc.), all
nade for confusion and uncertainty as to what Respondent's true
position really was.

7. Respondent Made Proposal s Wi ch Vére
Predi ctabl y UWhacceptable to the UFW

The NLRB has found surface bargai ni ng when t he enpl oyer
proposed predi ctably unacceptabl e terns which it knew the uni on woul d
reject, particularly where its wage offers nerely nai ntai ned the
status quo. dear PFine Muldings, Inc., 238 NLRB No. 13, 99 LRRVI 1221
(1978), aff'd, 632 F.2d

113/ Vége rates at Hansen Farns were subpoenaed by the General
Qounsel for use inthis hearing. A Petition to Revoke was filed and
denied by ne. | recommended to the Board that the subpoena be
enforced, and the Board, wth nodification did so. Hansen Farns
thereby conplied wth the Board' s O der on Gctober 28, 1980, after the
close of the hearing herein by filing a "Response to OQder Ganting
Enf orcenent of Subpoena Duces Tecuni w th an acconpanyi ng Decl arati on
of M. Tony Vasquez, Personnel Manager for Hansen Farns. Pursuant to
section 20250 (f) of the ALRB. Regul ations, said Response and
Declaration is hereby recei ved into evidence as General Counsel
Exhibit 97. Said Declaration indicates inter alia, that as of
June, 1980 mninumhourly rates for field workers at Hansen Farns, a
non- uni on conpany, Mre $5.05 per hour.

114/ Let Us Pak said $5.10 per hour effective July 15,'1979. On
March 10, 1980, the rate was raised to $5.50 per hour (GC Ex. 86A).

-97-



721, 105 LRRVI2132 (9th Qr. 1980). Accord, Q P. Murphy

Produce ., Inc., supra.

a. \dges

Respondent was aware in Septenber, 1979 that Sun Harvest had
agreed to pay its general |aborers $5.00 per hour. And as the precedi ng
section nmade clear, it was al so anare that other area conpani es,

i ncl udi ng non-uni on ones, were |ikew se payi ng wages cl ose to that

amount, as well. Yet, on Septenber 21, 1979, Respondent proposed $3. 35

per hour (GC Ex. 62), up to $3.60 in 1980. n April 2, 1980, about

five and one-hal f nonths |ater, Respondent had increased its offer to

$3.63 per hour, up $.05 fromits Septenber, 1979 proposal. (GC Ex. 70)
In addition, retroactive pay was never offered by

Féspondent.lgyThus, as bargai ning continued in 1980 w t hout

havi ng reached any agreenent, any proposed i ncreases during 1979 were

W ped out—enly the 1980 wage proposal s were rel evant.

Inny view it is unreasonable to expect that enpl oyees who
had voted for union representation and were bargai ning for a new contract
woul d accept a wage rate based only on non-uni on conpani es (and the
| onest anong themat that) working in Hollister and Glroy coupled wth

the absence of any retroctivity what soever.

115/ S nce Respondent offered no retroactivity, the increases only took
ef fect upon the execution of the contract. Thus, had the Septenber 21,
1979 of fer been accepted, $3.35 woul d have been pai d bet ween Sept enber
21, 1979 and Septenber 20, 1930. On Septenber 21, 1980, the anni versary
dsagtt goof the first year of the contract, wages woul d have keen raised to
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There can be no doubt that Respondent's wage offers nust be
consi dered neager. Maki ng insubstantial wage proposal s, especially when
conpared to what other growers were paying in the larger coomunity, is a
rel evant factor to consider in determning whether surface bargaining
occurred. As the 9th drcuit very recently pointed out:

"V¢ agree wth the ALJ's characterization of the wage
proposal s as 'neager'. In an age of double digit
Inflation, an offer of little or no wage increase is an
effort to decrease wages. The ALJ could infer that the
conpany was not bargaining seriously. 116/ K-Mart Corp. v.
NL RB, 626 F.2d 704 (9th Ar. 1980).117/

No reasonabl e expl anation was put forward why
Respondent ' s wage offers were so nuch bel ow t hose of other growers
in the sane narket. As has been shown, Respondent did not pl ead
poverty and Paul Bertuccio was not relying on parity wth his

Hol i ster/ @l roy nei ghbors.
Curing the hearing, Respondent put forward a new

116/ Respondent attenpts to distinguish this case (Letter-to ALO of
Decenber 8, 1980) by, inter alia, arguing that the Bertucci o wage
proposal s were consistent wth the prevailing wage rates pai d by
other area farners. | have rejected this argunent supra, and have
found that Respondent inconsistently expanded or reduced the "area"
tosuit its convenience and in any event, had a nuch too narrow
concept of "area." Putting that finding aside, however, | note that
the K-Mart court found the wage proposal s there "neager" not because
they were far bel owthe "prevailing wage rates" but because a naxi mum
rai se of $.15 per hour was, in fact, neager, and was percei ved as "an
effort to decrease wages."

117/ The Gourt was quick to point out that its decision in K-Mrt was
perfectly consistent wth NLRB v. Tonto GCommuni cations, Inc., 567 F. 2d
871 (9th dr. 1978), a case relied upon by Respondent in its post-
hearing Brief, sinply because the bargai ning tactics used and
fsu_bs'h antive positions taken in Tonto did not support an inference of bad

ath.
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t heor y—that Respondent, because it was a sol e proprietorship, was a
priori less financially successful than other kinds of business
operations such as corporations or partnerships. |f Respondent's
enterprise was | ess successful than others because it was an indivi dual
proprietorship, this point shoul d have been thoroughl y di scussed during
negotiations. It was not. Nor did Henpel nention it during his
testinony. There was no evi dence of any connection between the type of
busi ness enterprise and its ability to neet the wage demands of a | abor
organi zati on.

Fnally, thereis testinony that Henpel inforned Seeg that
the unknown future of the produce narket and Respondent's need to
conpete were both factors inits wage offers. As to the forner, Henpel
nade only general non-specific clains and did not substantiate it wth
any docunentation of actual costs. As to the latter factor, any such
anal ysis could not fail to take into consideration the Salinas |ettuce
conpani es, which Henpel admtted were conpetitors of Respondent for the

sane market at the sane tine. 118/

Yet, those growers, conpeting in the
sane narket as Respondent, were payi ng nuch hi gher wages. Respondent
provi ded no credi bl e evi dence to suggest that its conpetition prevented
it fromnaking hi gher wage proposal s.

There were ot her predictably unacceptabl e of f er s- made.
It appears, for exanple, that on nany occasions,” just as it

seened that sone progress was bei ng nmade or that

118/1t is to be recalled that Paul Bertuccio testified that of the
3000 acres farned in 1930, 1400 of themwere devoted to | ettuce.
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Respondent had nmade sone concessi on, Respondent woul d propose new
| anguage that actually resulted i n backward novenent.
b. M ntenance of S andards
Oh May 2, 1980, Respondent agreed to accept the Sun
Harvest | anguage but only with the addition of the foll ow ng

| anguage: c. Nothing herein shall preclude the Gonpany from
exercising its nanagenent rights as provided in Article 16
hereof." (GC Ex. 73)

This proposal appears to of fer sone kind of
a concession but inreality offers nothi ng because Respondent is free to
do as it pleases under its Managenent R ghts clause. It was whol |y
predictabl e that this additional |anguage woul d have rai sed an
I nsur nount abl e 1 npedi nent to the successful concl usion of negotiations on
this issue and woul d have been unacceptabl e to the Uhion.

c. Qievance and Arbitration

After having agreed to the concept of | medi ate
processi ng of grievances, Respondent proposed on Novenber 13, 1979 that
‘...all grievances shall be...processed...after working hours...." Thus,
a worker fired or suspended at 7:00 a.m or otherw se invol ved in a work
di spute, instead of having his grievance possibly resol ved on the spot
wth all participants there for discussion, as is often done successfully
inthe industrial setting, would have to wait until the end of the work
day when nany of the w tnesses, including Respondent’'s own supervi sors,

woul d have gone hone.
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d. Dscipline and DO scharge
Respondent ' s proposal of Septenber 21, 1979 (GC Ex. 62) deleted the
warni ng system which is what the Uhion wanted, but then added a new
cl ause defining "good cause." It thereby deprived any arbitrator from
ever finding any conduct outside that definition to be considered
justified and which should not therefore result in di scharge or

suspensi on.

e. Gower Shipper
Wiile it is true that on Novenber 13, 1979 Respondent accepted the
Sun Harvest | anguage, the parties were far apart on what crops were
cust om harvested and whi ch were not. Thus, nmatters that Respondent
represented as bei ng grower/ shipper arrangenents were consi dered
otherw se by the Lhion so it could hardly be said that Respondent's
accept ance of the Sun Harvest | anguage had any real neaning in the
context of these negotiations,
f. Supervisors
By Novenber 1, 1979, Respondent had agreed to eli mnate Duran
fromits proposal of supervisors who coul d, do bargai ning unit work,
but it had added a new supervisor, Jose Martinez (GC Ex. 62).
There were nmany ot her exanpl es of proposal s that were
predi ctabl y unacceptable to the Lhion: 1) Hours of Wrk and Qrerti ne:
Respondent ' s proposal for a nornal work schedul e before overtine woul d
commence was ten hours, Mnday-Friday, eight hours on Saturday, and

four hours on Sunday (Resp's Ex.
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21); 2)@/ Heal th and Safety: On March 24, 1980 Respondent agreed

that all vehicles should be nai ntained and operated in a safer condition
and then it added in paragraph 2, that "Al notorized equi prent shall be
attended to by the operator at all tines when noving. |f the operator
| eaves such not ori zed equi pnent when it is noving, the GConpany nay
di sci pline or discharge such operator and such discipline and di scharge
shal | not be subject to the grievance and arbitration procedure
contained in Article 5 hereof."; 3) Housing: Respondent nade its very
first proposal on housing on March 24, 1980 (GC Ex. 69) and agreed,
inter alia, to operate and nai ntain the housing in the sane nanner as
before the agreenent; it then added in paragraph 6 that the "housi ng
shal | be reviewed by the Lhion and Conpany after one year to discuss and
det erm ne whether or not Gonpany housi ng shoul d be el i mnated. "
9. Respondent failed to nake any proposal s what soever
over workers enployed in the onion, garlic, and pea
120/ harvests, though these were nmandat ory subjects
of bargai ni ng.
Fromthe outset, Henpel refused to nake any proposal s
regardi ng the enpl oyees of Quintero because, based on his interpretation
of the law, he believed Quintero to be a customharvester and therefore,

not part of the bargaining unit. Henpel

119/ Thi s proposal, nade on August 4, 1930, was no different fromthe
much earlier proposal of Novenber 13, 1979 (GC. Ex. 66).

120/ Respondent never even inforned the Lhion that 20 acres of peas
had been planted i n Decenber of 1979 and that they were harvested by
%l ntero's workers at a wage rate agreed upon by Quiintero and Paul

rtuccio.
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testified that in his opinion, anyone who did nore than provide | abor
for a fee; e.g., providing trucks, expensive equi pnent, etc. was a
customharvester; and even if an enpl oyer supplied small farm

I npl enents, |ike knives, then he/she would still be considered a | abor
contractor.

Henpel testified that he believed Quintero was a cust om
harvester for the foll ow ng reasons: 1) he had been told this by his
predecessor, Andrade; 2) Quintero supplied knives and trucks in gourds
and all the equipnent in onions and garlic including digging equi pnent,
baskets/, knives and trucks to transport the product to the packing
shed; 3) Paul and Tina Bertuccio had told himthat trucks were supplied
by Quintero and that convinced himthat Quintero was a custom harvester
because this fact fit squarely into an ALRB deci si on he had read (but
could not nane); and 4) Quintero was paid by the ton for the oni on
har vest .

Henpel admtted that at the tinme he conveyed his opinion to
Seeg (August of 1979) that Quintero's onion and garlic workers were not
part of the bargaining unit, he did not knowthat they had voted in the
1977 union election; and that he did not obtain this information until
August of 1980 when Ms. Bertuccio told-himin response to his
guestions. At that point, Henpel testified, he had a serious question
as to whether Quintero was really a customharvester, and he began to
think that Quintero's workers nay have been part of the bargaining unit.

No reason was gi ven why Henpel could not or did not
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obtain this infornation fromthe Bertuccios at an earlier point. In
fact, Henpel admtted that in the spring of 1980, Seeg had told him
that Qiintero' s workers voted in the el ection; but he failed to ask
the Bertuccios about this natter at that tine.

Tina Bertuccio testified that onion and garlic
harvesters were on the 1979 and 1980 payrol | s of Respondent
and pai d by Respondent's checks. 12Y And Respondent sti pul at ed
that on August 1, 1979 it raised its piece rate wages for oni on
harvesters from$. 27 per bag to $.30 per bag. (Sipulation,

RT. 18, pp. 86-88).

Hope Beltran, Quintero' s daughter and secretary treasurer of
the business, testified that her father was paid by the ton for the
tonmat o, peas and oni on harvest but by a ten percent conmssion for the
thi nni ng and hoei ng of onions, peppers and |ettuce. She further
testified that he and Paul Bertuccio had had an ongoi ng busi ness
rel ationship for around twenty years.

Beltran al so testified about the harvesting operations. Wth
respect to onions, she testified that her father gave, workers oni on
shears (which they | ater bought thenselves) and a can for topping. After
toppi ng, the onions were then pl aced i n sacks whi ch Respondent provi ded.
Beltran testified that her business provided trucks, bobtails, tractors,
and forklifts but did not explain howthey were used in the harvesting

pr ocess.

121/ The checks were prepared by Hope Beltran, and the payrol | records
were nai ntai ned by Quintero.
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Beltran admtted that it was Respondent that really
control l ed the onion process, as it was Paul Bertucci o who deci ded when
it was tine to do the hauling and at which point Quintero woul d take
his trucks into the field to |oad the onions onto the bins which sit on
top of the truck. The, onions would then be transported to
Respondent ' s packi ng shed where Respondent's forklift drivers unl oaded
t hem

As regards, the garlic, Beltran testified that all her father
did was to supply the workers to Respondent. The garlic, after
topping, would be left inthe field and | ater haul ed anay by
Respondent. Shears had been provided by Qintero in the past (and
| at er purchased by the workers), but in 1980 the garlic was topped by
hand.

F nally, according to Beltran, the peas were al so pi cked
by hand whenever Paul Bertuccio called and said they were ready.

As nentioned, Henpel failed to nake any contract proposals on
onion, garlic or peas harvesting because he concluded that Qintero' s
workers were not part of the bargaining unit in that Qintero was a
customharvester; i.e., that Qintero assuned such conpl ete control
over the harvesting operation that it was he who becane the prinary
enpl oyer instead of Respondent. If Henpel were correct or even if his
bel i ef were reasonably founded, then it could not be said that
Respondent engaged in surface bargaining on this issue. O the other

hand, if Henpel were incorrect or had no reasonabl e
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belief that Quintero was a customharvester, then Henpel's
conduct was indicative of surface bargai ni ng.

The Agricultural Labor Relations Board has, of course, issued
several decisions on the distinctions between custom harvesters and
| abor contractors but has not | ooked to any single factor; instead, it
reviews the whol e activity of the business enterprise. Joe Mggie,
Inc., 5 ARBNdo. 26 (1979). But in all cases, the Board has said that
there nust be at |east two elenents present for the enterprise to be
identified as a customharvester: 1) the providing of specialized
equi pnent and 2) the exercise of nmanagerial judgnent in the cultivation

or harvesting of crops. Sutti Farns, 6 ALRB No. 11 (1980).

Applying this standard to Quintero's operation, it nust be
saidinitially that he supplied no specialized equi pnent. Quintero' s
trucks and sinple equi pnent are not wthin the category of "specialized"
as at |least two ALRB decisions have nade clear. The Garin ., 5 ALRB

No. 4 (1979). Tenneco Wst, Inc., 3 ALRB No. 92 (1977).

Second, it is also clear that Quintero did not exercise
the managerial judgnent required to qualify as a custom harvester.

Hs main function was to supply workers. As in Sutti Farns, supra,

the manageri al deci sions regarding the devel opnent and utilization
of the crew were always nmade by Respondent. It was Respondent t hat
deci ded when onions, were to be hauled fromthe fields toits

packi ng shed; it was Respondent that deci ded when the peas were

ready for harvest;
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and Beltran freely admtted that in the case of garlic, her business
nerely provided the labor. Thus, Quintero did not have conpl ete control
over the harvest nor did he performsuch functions beyond the suppl yi ng
of labor that he "...assunes the prinary enpl oyer relationship to the

enpl oyees...." Gournet Harvesting and Packing, 4 ALRB No. 14 (1978).

There is no ALRB authority for Henpel's view, and one is at a
| oss to discern what Board case Henpel felt, substantiated his position.
Patently inprobabl e justifications for a bargai ning position wl |l
support an inference that the position is not being nmai ntai ned i n good
faith. Queen Mary Restaurant Gorp. v. NL. RB, 560 F.2d 403 (9th dr.
1977) .

| conclude that Henpel's belief that Quintero was a cust om
harvester was not reasonably based on either fact or lawand illustrates
agai n the casual ness and | ack of seriousness by which these negoti ations
were conducted. Henpel's consistent refusal to make proposal s in
onions, garlic or peas is further evidence of Respondent's surface
bar gai ni ng.
10. Respondent Frequently Gonveyed to the UW
Information Wich Was Mani ngl ess or |naccurate
or Lacking in Careful Analysis
a. Tonatoes
h ctober 12, 1979 Henpel verbally informed S eeg that
certain canneries had notified Respondent that they were not interested
intomato contracts for 1979-1980 so that there was to be a reduction in
tonmat 0 acreage of 250 acres.. However, Henpel further told Steeg that
si nce tonat oes were cust omharvested there woul d be no effect on the

bargai ning unit.
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At the tine he spoke to Seeg, Henpel knew that sugar beets
were to be planted in those sane 250 acres, but Henpel testified he was
not sure if he told Steeg that. On a later occasion when it becane known
that sugar beets were repl acing tonmatoes, Henpel told Steeg that he didn't
think this woul d affect the bargai ning unit because sugar beets were al so
customharvested. But he admtted on cross-examnation that at the tine
he informed Steeg that there woul d be no effect on the bargai ning unit, he
had not thought of the pre-harvest work that woul d have been invol ved in
t he changeover.

Subsequent |y, on Novenber 7, 1979 in a letter to Seeg
(GC Ex. 41, p. 1) Henpel wote: "...As you are aware, tonatoes have
been customharvested for the last three years because of the costly
equi pnent involved. On the face of it therefore, it woul d seemt hat
el imnation of canning tomatoes woul d not have any inpact on the
bargaining unit. However as | indicated to you earlier, the fact that
the Gonpany will no | onger growtonatoes wll have an inpact on the
overal | cropping patterns, which nay or nay not have an effect on the
bargai ning unit."

Later, in aletter to Seeg dated Decenber 5, 1979 (GC Ex.
43, p. 1), Henpel further elucidated his position: "Frst, | nust remnd
you again that the Gonpany is sincerely informng and advi si ng the Unhi on
regarding future pl ans which nmay affect the bargaining unit. For
i nstance, the fact that the Gonpany has lost its cannery tonatoes nay
affect the entire cropping pattern of the Gonpany, which nmay or nmay not

enl arge
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or decrease the bargaining unit. If the bargaining unit is
affected, you wll be notified by the Conpany."

Nei ther of these two letters could give Seeg any
worthwhil e information as to whether the | oss of the cannery tomnato
contracts was going to result in less jobs'-for bargai ning unit
wor ker s.

As a matter of fact, the essence of the infornation conveyed—
that Respondent woul d no | onger be grow ng tonmatoes in 1980 was sinply
not true. HEghty-ninety acres of tonatoes (though down, of course from
the 300 acres in 1979) were planted i n 1980.

b. Anise and Cardoni
At the August 29, 1979 negoti ating session, Henpel

told Seeg that anise and cardoni workers were receiving $.60 per hour.

£2/Thi s was an incorrect figure, as Henpel |ater discovered i n August of

1980 after Seeg pointed out that the wage rates of sone, of his earlier
proposal s were al so -incorrect, including the piece rates. The correct
rate was $.55 for cardoni and $.65 for anise. Henpel testified there
had been a typographi cal error.

c. Labor Gontractors/QustomHarvesting On August 29, 1979 in
response to Seeg' s inquiries, Henpel told Seeg that the only | abor
contractor utilized by Respondent was Quintero and that his workers
performed only thinning and hoeing. He also represented that Manuel

Sal i nas

122/ Henpel testified he gained this information by observing Tina.
1l?gertucci 0 goi ng over the payroll records and comng up wth the S 60
i gure.
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was not a |abor contractor but nerely a person who referred enpl oyees to
Respondent. In addition, Henpel told Seeg that Quintero served as a
customharvester in onion and garlic and provided all the equi pnent.

O February 27, 1980, Seeg asked Henpel if he coul d explain
what effect |abor contractors were having on the work force. Henpel
took a short caucus wth Ms. Bertuccio and returned to say that |abor
contractors caused no di spl acenent of existing workers.

As the precedi ng section concerning Quintero' s
workers in the onion, garlic, and pea harvests nade clear, this
i nfornmati on was not accurate.

d. Hours of Wrk and Overtine

Respondent had proposed on Novenber 13, 1979 (GC Ex.
66) that a nornmal work week woul d be ten hours Monday- Friday, eight
hours on Saturday, and four hours on Sunday. Wien questioned by
Seeg as to whether it was fair to consider these hours as part of
the nornal day and not overtine, Henpel nade the follow ng
ar gunent s:

1. Sun Harvest

Henpel contended his proposed hours were the sane as Sun
Harvest. This was incorrect information. Sun Harvest provided that
hourly workers (except for tractor drivers and irrigators) and pi ece
rate workers woul d recei ve overtine after ei ght hours Mnday-Fri day,
and after five hours on Saturday for hourly and four hours for piece
rate workers. Al work on Sunday (except for irrigators) was paid at

over -
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tine rates. (GC Ex. 79, p. 18)
2. Labor Gode

Henpel stated that his proposed hours were in accord wth the
Industrial Wl fare Commssion' s wage regulations (GC Ex, 93). This was
also incorrect information. Henpel admtted on cross-examnation that he
had since learned that his proposal was not in fact consistent wth state
| aw because overtine rates applied to any work on Sunday. He al so
admtted that at the sane tine he was explaining his proposal to Seeg,
he knew the Commission's orders and overtine provisions had been enjoi ned
and were stayed pending a Suprene Gourt reviewas aresult of a lawsuit
brought by Henpel 's enpl oyer, Vé¢stern G owers Associ ation.

3. (Qost

Henpel next took the position that overtine was a very
costly itemfor Respondent; but when asked by S eeg
for nonetary figures on this cost, Henpel reolied that he had no
idea.l%y

e. Bonuses

O August 15, 1979 Henpel told Seeg that Respondent gave no
bonuses. Jesus Perez, a nenber of the Uhion Negotiating Conmttee,
pul l ed out a check stub (GC Ex. 63) shew ng a bonus, Henpel stated he
woul d check wi th the Bertucci os.

O August 29, Henpel admitted that bonuses were gi ven but
only to a very sel ect nunber of individual s—generally either long term

enpl oyees or supervisors. Henpel also told

123/ Henpel al so asserted that his proposal was the current
practice, and that Paul Bertuccio wanted it continued. In addition,
Henpel pointed out that it woul d be sinple froma bookkeepi ng
st andpoi nt .
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S eeg that these bonuses were given in 1974, 1975, and 1977 and
that none were given in 1978. This infornation was still not
conpl etel y accurate. Perez produced his own pay stubs show ng
bonuses in 1974, 1975 and 1976 (GC Ex. 63). Perez testified
there were no bonuses paid after 1976.
11. Respondent Frequently Made Proposal s for

Wich No Calculation or Analysis as to

(ost Had Been Made.

a. Vacation

Tina Bertuccio testified that the business nmade a proposal

that any enpl oyee who had worked 1,800 hours in the previous year woul d
be eligible for vacation pay even though no effort had been nade to
cal cul ate how many enpl oyees woul d have been eligible. In fact, Ms.
Bertuccio admtted that Respondent, at the tine it nmade its vacation
proposal , had absol utely no idea how many of its 1979 workers woul d be
affected by the vacation provision. Mreover, when Respondent reduced
the eligibility during neogitations to 1,700 hours., it failed to again
cal cul ate how many of its enpl oyees this woul d affect.

b. Apricot Pruning Rates

nh Novenber 1, 1979 Steeg asked Henpel for infornation on

the nunber of trees that were pruned per hour per worker so that she
coul d devel op a piece rate proposal. Henpel testified he checked wth
the Bertuccios and was told they didn't keep records on the nunber of
trees pruned per hour. Henpel nmade no further inquiries of what other
know edge they mght have, did not examne payroll records or tine
cards, and did not ask anyone from Respondent's operations to do

[ i kew se.
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Nevert hel ess, Henpel on behal f of Respondent di d nake wage
proposal s for apricot pruning. He stated that he started with the base
rate and that his proposal s were based on percentage increases fromthat
poi nt .

However, on cross-exam nation, when asked how much
his proposal s anounted to per hour, he replied: "I have no idea."

c. Injury on the Job

Henpel consistently clained that this was a najor cost item
However, when asked by Steeg as to Respondent’s cost figures show ng
how nany persons injured, how nmuch tine |lost, etc. Henpel coul d not
cone up wth the infornation.

12." Respondent's Wege Proposals in April 1980 Wre

Less Than Those (fered i n Novenber 1979,
January and March 1980

Sone of Respondent's wage proposal s, none too high to start
wth, were even reduced nore as the bargai ning went forward. For exanpl e,
i n conparing Respondent' s wage proposals (GC Ex. 43) of Novenber 20,
1979, January 21, 1980, and March 24, 1980, wth what Respondent of fered
inwitten formon April 2, 1980, (GC Ex. 70), Steeg was able to
denonstrate through bl ackboard exhibits (GC Exs. 77 and 78) that for
several categories Respondent's April 2, 1980 offer&uv\as actual ly | ower.
And this was the case irrespective of which nethod was enpl oyed to conpute

what the wages shoul d have been.

124/ Oh Novenber 20, 1979, Respondent rai sed wages $.05 per hour to $3.40
(GC Ex. 43). n January 21, 1980, it nmade a verbal proposal to increase
wages $.20 to $3.60, and on March 24, it verbally offered an increase of
$.05 to $3.65, which Henpel stated was a twel ve percent increase. Steeg
understood this to nean twel ve percent over the |ast wage proposal or over
S3.60. However, upon further checking, Steeg discovered that the $3.60
wage rate was twel ve percent above- the original wage offer of $3.25 nade
by Respondent on August 29, 1979. (GC Ex. $.0)
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Thus, whether one were to utilize either the first or
second approach, Respondent's April 2, 1930 wage offer (GC Ex. 70)
was inconsistent wth its previous verbal increases since Novenber of
1979. As aresult, workers in nany classifications were shorted.

A recent NLRB case has hel d that when an enpl oyer
wthdraws its earlier proposal, presents new proposal s
cont ai ni ng regressive changes | ess favorable to the union, and
fails to give an adequat e expl anation, the conclusion is that
the enpl oyer sought to frustrate negotiations. B ttsburgh-Des

Mines Steel (., 253 NLRB No. 86, 106 LRRV 1001 (11980)

At the hearing, Respondent did not deny that these errors were
nade but instead argued that it was nerely an inconsequential error since
it was ludicrous to think that Respondent ever intended to |lower its wage
offers. In fact, Respondent now argues that Steeg's failure to bring the
"mscal cul ation" to Respondent's attention earlier constituted bad faith
bargai ning on the part of the Lthion. (Resp's post-hearing Brief, p. 92)
In short, Respondent argues that it was the Lhion's fault for not catching
the error earlier and reporting it to Respondent.

| disagree. Wiile | decline to deci de whet her Respondent
intended actually to | ower wages, | do find that its "mscal cul ati ons"
creat ed confusi on naki ng good faith' bargaining efforts difficult and
Is only nore evidence of its casual and nonseri ous approach to

negotiations. Nor can it
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be assuned that Steeg knew the cal culations to be in error. To her, it
was only another grimremnder of the | ack of progress in negotiations

and how far apart the parties continued to be on V\ages.@/

13. Respondent's Intransigence on Lhion Security O d
Not Reflect a Good Faith Attitude

Respondent obj ected to the UFWs good standi ng | anguage
because it didn't want to have to fire one of its workers for
sonething outside its control. Yet, it had no qual ns about firing a
wor ker for non-paynent of dues, also outside its control. Henpel
admtted that Respondent did not object to the union shop concept and
in fact, Respondent had included in one of its early proposal s (April
4, 1979, GC Ex. 55) a provision that woul d require every worker to
be a nenber of the union and that any such worker could be fired for
failure to make paynent of union dues and initiation fees.

Thus, Respondent’'s objection to union security was not one
of principle but one of degree. It opposed good standi ng not because
it permtted the discharge of an enpl oyee for the non-conpliance of an
obligation he/ she had towards a union but rather because the degree of

this obligation was broader than under the NLRA and broader than

125/ Amazingly, even while testifying, errors in Henpel's proposal s
were discovered and pointed out to him H admtted that he had nade
a mstaken calculation in his April 1979 proposal (GC Ex. 70) and
that he did not intend for assistant stitchers, anise, cardoni, and
apricot workers to be offered | ess Money than they had i n Sept enber,
1979 (GC Ex. 62),
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Respondent apparent|y want ed. 126/ This is denonstrated by

Henpel s answer to the foll ow ng question during his cross-
exam nat i on.
"Q ...but you did have an objection to firing a worker
who failed to foll ow through on sone ot her
requi renent (besi des non-paynent of dues) of the
Lhion, correct?

A Thisis correct. V¢ wanted to be consistent with the
national act." (parenthesis added)

In short, Henpel's objection to union security was not

Phi | osophi cal but was political -he2” was distressed that the ALRA

al l oned a good standi ng cl ause whereas the federal Act did not.

Henpel ' s obj ection does not evince a good faith negotiating
attitude. Henpel took it upon hinself to limt good standing to dues
and ititiation fees because he wanted "to be consistent wth the
national act." But such a position has been specifically rejected by

the AARB in Mntebell o Rose ., supra. There the Board stated:

"Respondents' concern that the proposed good standi ng-provi sion
woul d not be |awful under the National Labor Relations Act is
patently i nprobabl e because it has little if any rel evance to the
negot i ati ons between Respondents and the URW those negoti ati ons
are not

126/ This lack of strongly held principle creates an i nference of bad
faith. In Queen Mary Restaurants Gorp, v. NLRB, supra, bad faith was
shown where a conpany refused to consider any formof union security
proposed by the union on grounds of noral principle; yet, the parent
conpany had negoti ated just such a clause w th another union.

127/1t wll be recalled that one of Henpel's argunents agai nst good
standing at the August 29, 1979 session was that the Legislature had
before it a bill to outlaw good standing; and therefore he urged S eeg
to delete it fromher proposal.
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control led by the federal labor [aw The lack of any

| ogi cal relationship between the stated concern and the
negotiations |eads us to conclude that Respondents'
justification was pretextual, i.e., a ploy to frustrate
negoti ations rather than an honestly-held concern.” 5 ALRB
No. 64 at p. 24.

In other words, there is no | ogical connection between
what is illegal under the ALRA and i s achi evabl e i n bargai ni ng under
the AARA and to rest a legal position on such a premse is bad faith
bargai ning. Adhering to an untenabl e | egal position during
negotiations is inconsistent wth the obligation to bargain i n good

faith. Queen Mary Restaurant Gorp. v. NL.RB., supra.

14. Respondent G fered Package Deal s It Knew Voul d Be
Rej ected

Rat her than working hard to mni mze differences and
attenpting to arrive at conpromses satisfactory to both parties,
Respondent chose instead to offer package deals; e.g. the Lhion's
Gievance and Arbitration provision for Respondent's Managenent
Rghts and No Srike; the Uhion's Mechani zati on for Respondent's
Managenent R ghts In sone, cases the packages were not even | ogically
connected. For. exanple, on Decenber 5, 1979 Respondent indicated it
woul d, accept the Lhion's Uhion Security proposal in exchange for the
Lhion's accepting its status quo proposal on Hring. This offer was
nade despite the fact that Respondent knew full well that the
exi sting "systenf of hiring and Duran’s all eged di scrimnatory
practices was a najor concern to the Lhion.  course, the package
was rej ected; yet, Respondent continued to offer it (January 21, 1930

and April 18, 1980).
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As was pointed out in Masaji Ec doa Hc Farns et al., supra, a

respondents' "package proposal s offered after a year of negotiations

when Respondents were fully aware of the Uhion's position on these

crucial articles, showthat Respondents were not naki ng reasonabl e

efforts to conpose differences wth the Union. "

6 ALRB Nb. 20 at p.
128/

15. See also, Qear Ane Muldings, Inc., supra.=—

| concl ude that Respondent has engaged in surface

bargai ning and wll nake that recommendation to the Board.

[HErErrrrrr
rrrrrrrrrrnl
[HErErrrrrr
rrrrrrrrrrnt
[HErErrrrrr
[HErErrrrrri
rrrrrrrrrrnl
[HErErrrrrri
rrrrrrrrrrnt
[HErErrrrrri
[HErrrrrrrr
rrrrrrrrrrnl
rrrrrrrrrrnl

128/ There is nothing, of course, inherently wong wth, a package

pr oposal .

But when the Uhion nade such a proposal (GC Ex. 71,

April 2, 1980 neeting), it showed much greater flexibility than did
Respondent and its proposal s were not repeatedly nade when it
becane aware of Respondent's subsequent rejection (May 2, 1980).
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M. The UPWs Aleged Refusal to Bargain in God Faith

A | abor organi zation's bad faith bargai ning nay be an
affirnati ve defense to a refusal to bargain allegation agai nst an
enpl oyer. Montebell 0 Rose Go., supra, citing Gontinental Nat Go., 195 NLRB
841, 79 LRRM 1575 (1972) and Ti nes Publishing Gonpany, 72 NLRB 676, 19
LRRM 1199 (1947); MFarl and Rose Production, 6 ALRB No. IS (1930).

A The WFWs A leged Delay in Presenting Econom c.
Proposal s.

Henpel testified that at the April 23, 1979 neeting, he asked
Schwartz for the Uhion' s economc proposal but that Schwartz responded
that it was difficult to prepare because of the lack of infornation in his
(Schwartz') possession, especially on job classifications. But Henpel
also testified that at another session, Schwartz indicated he was worki ng
on his proposal but said nothing about any |ack of information. Fomthis
Respondent concl udes that Schwartz had abandoned hi s supposed need for
information and was nerely dilatory in submtting an economc proposal .
(Respondent' s post-hearing Brief, p. 90). Further Respondent al so argues
that the Union's position was contradi ctory because when Seeg did submt
the Lhion's first economc proposal, she asked for additional infornation
whereas Schwartz had seened perfectly satisfied wth what he had been
gi ven.

| have found, infra, that any contention that. Schwartz
abandoned his position on the Lhion's need for information i S erroneous

and that Respondent violated the Act by its refusal
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and/or delay to furnish the material. Schwartz expl ained that the reason
the UFWdid not submt an economc proposal fromthe start of negotiations
through the period when he becane ill was because Respondent had not
conplied wth the Lhion's "Requests for Information” (GC Ex. 2(a)) and
that wthout such information, it was difficult to formulate a realistic
wage proposal . According to Schwartz, he very nmuch needed answers to the
follow ng questions: 1) Wat were the job classifications?, 2) Wat were
the hours worked?; 3) O d labor contractors' enpl oyees or Respondent's
enpl oyees work on certai n crops?; 4) Wich enpl oyees were pai d piece rate
and whi ch hourly?; and 5) Wiat were the seniority dates in order to
determne, for exanpl e, the nethod by whi ch vacations were allotted.

As of the tine of Schwartz' departure, these infornational
requests had not been fulfilled. By representing to Henpel that he woul d
try to nake a proposal, Schwartz was nerely indicating that he woul d do the
best job he could in this direction wth what infornmation he had. He was
not concedi ng that he needed no nore or that what he had recei ved was
sufficient.

As to the issue of being dilatory in presenting an econonic
proposal , Respondent overlooks the fact that it was Andrade not Schwartz
who testified that it was at his (Andrade's) suggestion at the February 5,
1979 neeting that the parties negotiate the | anguage proposal s first and
then |ater nove on to economc natters.

B. The UPWs Al eged Insistence on DO scussing only

Econom ¢ | ssues.
Respondent next argues that often during negotiati ons Henpel

want ed to di scuss non-economc proposal s, but Steeg
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denanded that the economc itens be discussed first. (Respondent's post -
hearing Brief, p. 96). Thus Respondent argues both that the UFWdi d not
present an economc proposal for sone time and that when it did, it refused
to discuss anything el se.

| do not believe the facts support this conclusion. The
negotiating history reveals that Steeg was eager to di scuss and reach
agreenent on any subject and did not limt her negotiations to economc
only. She did not insist the Unhion would not di scuss non-econom c
issues. Nor did Seeg ever refuse to bargai n over non-economc natters
unl ess Respondent agreed to accept the Lhion's economc proposal, as was

the case in Gal -Pacific Furniture Mg. ., 223 NLRB 1337 (1977),

on whi ch Respondent relies so heavily. 129 Here there was no
evi dence that Steeg had presented any economc proposal as a final
offer or that just because negotiati ons becane stymed on econom cs,
Seeg was unw | ling to make further concessions either in the
economc area or on other unresol ved i ssues.
C The UFWs Alleged Delay in Gommng Forward wth Econom c
Gount er pr oposal s.

Next Respondent argues that Respondent nailed Steeg an econom c
count erproposal on Septenber 21, 1979 (GC Ex. 62) but that Seeg del ayed
in countering on the grounds that Respondent's offer was too lowand that it
anounted to a "declaration of war against the UFW" (Respondent's post -

heari ng

129/ The ALJ in Cal -Pacific pointed cut that there was nothing to
prevent the parties fromattenpting to reach agreenent on economc
matters first and then negotiating about non-economc issues |ater.
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Brief, p. 91). In addition, Respondent charges that Seeg refused to
present a counterproposal during the foll ow ng nonth of Novenber.

This contention is untrue. Respondent neglects to nention that
at the very next neeting, Qctober 12, 1979, Steeg offered the recently
negoti ated Sun Harvest agreenent as a basis for a contract and that the
parties negotiate only over those crops not grown by Sun Harvest, | ocal
issues and retroactivity. After Henpel's initial summary rejection of
this offer, Seeg, at the very next neeti ng on Novenber 1, offered both
the Wst Coast agreenent and then, that al so having been rejected, a new
economc and | anguage proposal (GC Ex. 64). The Lhion's next proposal
was shortly thereafter, January 3, 1980 (GC Ex. 67).

D The UFWs Al eged Denand of |llegal or Non-Mandat ory

Subj ects of Bargai ni ng.
1. Uhi on Representative

The Whion proposed (Article 45) that an official representative
of the Lhion be designated to adjust grievances and admni ster the
contract on ranches of fifty workers or nore and that he/ she be
conpensat ed by Respondent while performng these duti es.

Respondent argues that the Uhion's proposal of a paid Uhi on
representative was bad faith bargai ni ng because such a proposal was
"beyond any doubt"..."illegal on its face"; and if

11111
11111
11111
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i npl enent ed by Respondent woul d cause it to viol ate Section 1155. 4-
130/ and Section 1155. 5@ of the Act. (Respondent's post-hearing
Brief, pp. 94-95).
Respondent relies, in support of its position, nmainly on the
authority of Lhited States v. Kave, 556 F.2d 855,'-95 LRRM 2668 (7th Q.

1977), cert. den. 434 US 921 (1978).

Inthe first place, this argument was not raised at anytine by
Respondent during negotiations, and this fact reflects upon the validity of
the position since Respondent is presenting it for the first tineinits
Brief. (Respondent’'s main reason for rejecting the provision outright
during negotiations was that it was opposed to the concept of paying

workers for not performng any actual farmwork for Respondent).

130/ Section 1155.4 provides: "It shall be unlawful for any
agricultural enployer or association of agricultural enployers, or any
person who acts as |abor relations expert, adviser, or consultant to an
agricultural enployer, or who acts in the interest of an agricul tural
enpl oyer, to pay, lend, or deliver, any noney or other thing of value to
any of the followng: (a) Any representative or any of his agricul tural
enpl oyees. (b) Any agricultural |abor organi zation, or any officer or
enpl oyee thereof, which represents, seeks to represent, or would admt to
nenber ship, any of the agricultural enployees of such enployer. (c) Any
enpl oyee or group or commttee of enpl oyees of such enpl oyer in excess of
their nornal conpensation for the purpose of causing such enpl oyee or group
or coomttee directly or indirectly to influence any other enployees in the
exercise of the right to organi ze and bargai n col | ectivel y through
representatives of their own choosing. (d) Any officer or enpl oyee of an
agricultural labor organization wth intent to influence himin respect to
any of his actions, decision or duties as a representative of agricultural
enpl oyees or as. such officer or enpl oyee of such | abor organi zation."

131/ Section 1155.5 provides: "It shall be unlawful for any
person to request, denand, receive, or accept, or agree to receive or
accept, any paynent, |oan or delivery of any noney or other thing of
val ue prohi bited by Section 1155.4."
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Second, it is not "beyond any doubt” that the provision is
i1l egal .@ A though there are very few cases interpreting Sections
1155.4 and 1155.5, the ALRB has pointed out that the federal statute
fromwhich it was derived (Section 302 of the Labor Managenent Rel ations
Act (LMRY), 29 U S C Section 186(c)) was enacted in an effort to
prevent corruption in |abor organizations and is separate and apart from
the unfair |abor practices outlined in Section 1153 and 1154 of the
Agricultural Labor Relations Act. Unhited FarmWrkers (Jesus Gonchol a),

6 ALRB Nbo. 16 (1980). In Lhited Sates v. Kaye, supra, the defendant, a

| abor union official, was charged wth racketerring for accepting noney
fromenpl oyers (service contractors) for services as a union steward
when def endant never provided the services he was supposed to. In fact,
at one poi nt, the defendant placed hinself on a service contractor's
payrol | for work in Chicago when defendant was in fact, absent from

Chi cago.

This kind of fraudulent crimnal activity is a far cry from
payi ng a worker regul ar wages for actually performng a service
potentially of sone benefit to Respondent; nanely, hel ping to resol ve
disputes at the workplace and to assest in admnistering a first
contract concerning a | arge nunber of workers.

Finally, it is uncertain whether a proposal for a union

representative is a nandatory or permssive subject of

132/ Even if it were illegal, no violation of the Act can be said
to occur fromthe nere proposing it for negotiation. Mrris, "The
Devel opi ng Labor Law', Bureau of National Affairs, Inc., 1971, p. 438.
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negotiations. Arguably, it was nandatory becuase it had a direct
rel ationship to the enpl oyees' terns and conditi ons of enpl oynent
adj ustnent of grievances and admnistration of the contract. |If it was
nandat ory, Respondent's failure to ever discuss it at all represented a

refusal to bargin onits part. NNRB v. Katz, supra.

On the other hand, a permssive subject may be proposed and
negoti ated by the consent of both parties at the bargai ning tabl e except
that "the proponent nay not insist onits position to the poi nt of
I npasse or as a condition of reaching an agreenent, and the other party
nay decline to discuss the issue altogether wthout violating the [aw "
Gornman, "Basic Text on Labor Law', Vst Publishing Go., 1976, p. 523.

In the instant case, | need not deci de whether the Union
Representative proposal was nandatory or perm ssive because Respondent
argues inits Brief only that the clause was illegal and not that the UFW
insisted on it to the point of inpasse. It did not. Respondent had
really not gotten to the point in negotiating where it could be said it
knew just how firmthe UFWwoul d stand on the issue. Nor had Respondent
received-an ultinmatumthat a contract was inpossibl e unl ess the Union

Representative clause was included. MFarland Rose Production, supra. 133/

133/ Seeg, as a rebuttal wtness, denied telling Henpel that the
Lhion woul d not sign a contract without this provision, and she denied
that she naintained it was a nmandatory subject of bargaining. She
testified she only told Henpel that the Whion was very serious about the
proposal . | credit her testinony.
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Thus, if arguendo the subject natter here was said to be a
permssive area of bargai ning, Respondent has failed to denonstrate

that the Union bargai ned to inpasse over this issued@/

2. (dtizenship Participation Day Next, Respondent argues t hat
the Unhion wanted A tizenship Participation Day (hereafter CPD) nade a
part of the ultinate agreenent and "to force enpl oyees to authori ze
deductions (via application of the good standing requirenent in the

URW's uni on security proposal )"@/

although GPD "is nothing | ess than
a fund utilized by the union for political purposes. "@/(Respondent' S

post-hearing Brief, p. 95).

134/ EBEven if there were inpasse over this one article, the fact
that the parties nay have reached an i npasse on one article constitutes
no defense to a refusal to bargain with respect to other natters which
the union requested to be considered. Chanbers Manuf act uri ng
Gorporation, 124 NLRB 721, 44 LRRM 1447 (1959).

135/ Henpel had accepted the good standi ng concept in his August
5, 1980 proposal (Resp's Ex. 23), only to represent later (at the
Septenber 2, 1980 neeting) that it was another error.

136/ At one of the negotiating sessions, Henpel referred to CPD
as a "slush fund" for the Uhion and inplied that his position woul d be
sustai ned by Gonchola. Whited FarmVWrkers, supra, he al so refused to
negoti ate over the subject matter on June 12, 1980, after (Gonchol a had
been issued, telling Seeg the decision helped him It does not. In
Gonchol a, the Board found no evidence of any threat by the UFWto
affect Gonchola's relationship wth his enpl oyer and di smssed the
conplaint. A though the Board found problens wth the nethod a
di ssenting uni on nenber woul d have to utilize in order to recouﬁ
contributions that went to non-col | ective bargai ni ng causes to whi ch he
was opposed, it did not find GPDto be unl awful .
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The sane anal ysis just given to the union Representative
proposal woul d apply to this question. Even i f CPD were a non- nandat ory
subj ect of bargai ning, which Respondent naintains it isinits Brief, it
has not denonstrated that the UFWbrought the parties to the point of
inpasse over it. In fact, Respondent does not even suggest that -- it
only naintains that the UFWs "insistence on negotiations is clearly
strong evidence of bad faith." (Respondent’'s post-hearing Brief, p. 95).

E  The WFWs Aleged Wilization of Illegal Tactics

Anay Fromthe Bargai ning Tabl e.

Respondent contends that through work stoppages and ot her
activities anay fromthe bargai ning table, the UFWevi denced bad faith.
The evidence is scanty, the connection between the activity and bad faith
bargai ning is not clear, and Respondent does not bother to argue it inits
post-hearing Brief. There is evidence of a conversation between Hope
Beltran and Marshall Ganz in which Beltran suggested that Ganz was
attenpting to frighten her into pressuring Paul Bertuccio into nmaking
concessions to the UFWat the bargaining table. There is al so evi dence of
wor k st oppages that occured fromtine & tinme. In any event, such
activities nmay be perfectly legal, protected activities. But even if such
activities were unprotected, they were not necessarily inconpatible wth
the desire to bargain in good faith. The US Suprenme Court has hel d that
a union does not violate its duty to bargain, even where it initiates
intermttent work stoppages and di sruptions that nay be unpr ot ect ed

activity., NL RB v. Insurance Agents'
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Lhion, 361 US 477, 45 LRRM 2705 (1960). ood faith then is
to be judged by the attitudes and conduct at the bargaining table; it is
not for the ALRB to outl aw specific kinds of economc pressures.
"...that a union activity is not protected agai nst disciplinary action
does not nean that it constitutes a refusal to bargain in good faith.
The reason why the ordinary economc strike is not evidence of a failure
to bargain in good faith is not that it constitutes a protected activity
but that...there is sinply no i nconsistency between the application of
econom ¢ pressure and good faith coll ective bargai ning."
NL RB v. Insurance Agents' Lhion, Id. See also, Kaplan's Fruit and
Produce Gonpany, 6 ALRB No. 36 (1980).

F. Qher Afirnative Defenses.

Respondent on August 20, 1980 al so represented that the
statute of limtations, |aches, and estoppel were affirnati ve defenses.
Except for arguing that one of the unilateral raises allegations was or
shoul d have been dismssed, | cannot recall any other objection to
evi dence bei ng nade utilizing these defenses. And since Respondent nade
no specific nention inits post-hearing Brief of these matters, it is
not clear what Respondent's argunent is, if there is one. A one point
Respondent ' s counsel offered to point out specifically how these
defenses applied to the instant case, but this apparently never
occurred. | note that the NLRB has held that a statute .of limtations
question is not jurisdictional and can be-waived. A°-. H Belo Gorp, V.
NL RB, 411 F.2d 959, 71 LRRM 2441 (5th dr. 1969), cert, den., 396
Uus 1007.
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In addition, | do not agree that the UFWinsisted on infornation
It already had, as Respondent contended in its Amended Answer.@/ | have
found that the UFWnade tinely requests for relevant infornation but that
the infornati on was either del ayed, refused, or presented only in part.

Respondent al so clained in its Arended Answer that the
UFWdid not represent all its nenbers fairly. 138/ Wiat busi ness
this is of Respondent's and howit relates to bad faith bargai ning on the
UFWs part, | knownot. But if Respondent is referring to the | abor
contractor question, the facts are not that the UFWwas out to displ ace
Quintero's workers, who had voted in the union el ection, but rather to nerge
themall under one seniority systemfor all the crops grown by Respondent,
I ncl udi ng those presently farnmed by | abor contractors. Wat the URWwant ed
to elimnate was the |abor contractor, not the workers he enpl oyed.

| have consi dered Respondent's other affirnative
def enses and reject them

Respondent rai ses sone defenses for the first tineinits
post-hearing Brief; e.g., part ¢ (p. 92), part d (p. 9.2) and part g (p.
98). Snce they were not specifically covered in the original Answer,
the August 20 verbal Answer or the Septenber 12, Anrended Answer, | shall

not consi der them

137/ Respondent did not address this issue in its post-hearing
Brief.

138/ This issue is |ikew se not addressed in Respondent's Post -
hearing Brief.
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M ewed as a whol e, the UFWs conduct does not
constitute bad faith bargaining. It did not fail or refuse to bargain
in good faith, and it was not the cause of the parties' inability to
reach an agreenent. The evidence as a whol e shows that the URWdesired
and worked towards a contract and that Respondent did not. There is no
evidence that if the UFW. had acted as Respondent contends it shoul d
have, Respondent's bargai ning strategy woul d have been any different.

MFarl and Rose Production, supra.

MI. Failure and Refusal of Respondent to Provide Accurate

Information in a Tinely Fashion

A Respondent' s Conpl i ance with the Infornation
Request s.
1. Facts
n Decenber 13, 1978, Cesar Chavez wote Paul
Bertucci o requesti ng the cormencenent of negotiations. Enclosed wth
this communi cation was a "Request for Information" (GC Ex. 2(a))
whi ch asked for production data, enpl oyees' nanes, dates of hire, wages
pai d, vacation taken, etc. that was said to be necessary before the
Lhi on coul d nake a "reasonabl e and substantive negoti ati on proposal ."
At the tine Schwartz | earned that Andrade was to be
Respondent ' s negotiator, none of the infornation had been recei ved so
that in his very first letter to Andrade (January 10, 1979), Schwartz
nentioned the need for this informati on and added that without it, the

Lhi on woul d have difficulty in submtting a proposal. (GC Ex. 5).
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By the first neeting on January 22, 1979, Respondent had not yet
provi ded the requested infornation. According to Schwartz, Andrade
promsed to have it by the very next negotiating session.

At that neeting (February 5, 1979), Andrade handed over to
Schwartz a partial list of information sought (GC Exs.7 and 8, Rasp's Ex.
4)@/ but sane did not include sone essential itens, as follows: 1) there
was no listing of the total hours enpl oyees worked (GC Ex. 7, p. 1).
Andrade testified that he explained to Schwartz that these records were not
kept, that there were "tine cards" but that the list was inconpl ete because
sone of themhad been turned over to the ALRB and not returned; 2) there
was no breakdown of each enpl oyee's job category (GC Ex. 7, pp. 2-5); "3
there was no listing of the enpl oyees' dates of hi re@/ (GC E. 7, pp.
2-5); 4) there was an inconpl ete |ist of enpl oyees -- approxinately seventy
of the steadies only. 14y (GC E. 7, pp. 2-5);5) it was uncl ear
when Respondent replied to the inquiry regarding units per acre, which unit
of production -- carton, box, bin, or bucket -- it had in mnd. (GC Ex.

7, p. 1); 6) there was no infornation of

139/ Resp's Ex. 4 provided a |list of pesticides used but not
their "nethod of application", as had been requested. According to
Shwartz, Andrade said this infornation woul d be forthcomng soon.

140/ Only the year the enpl oyee began work (not the nonth
or day) was listed; sonme spaces were left blank. Ms. Bertuccio testified
she only guessed at this infornmation and did not consult wth Jose Duran
_orfany ot her supervisor or foreman in order to obtain nore accurate
i nf ormat i on.

141/ Ms. Bertuccio also testified that she provided a list of only
st ead|des because she cot the inpression fromSchwartz that this was all he
want ed.

-132-



the tool s, equipnent, and protective garnents provided to
workers. (GC Ex. 29, p. 1).

At the next neeting, February 21, 1979, Respondent provi ded
further information on pesticides, tools, and equi pnent, updated its
total acreage/crop information (GC Ex.. 10), and presented Schwartz
wth alist of nore than 600 seasonal workers along wth their gross
wages. However, their hours worked, hiring dates, and job
classifications still were not given and Schwartz reiterated his
reguest. According to Schwartz, Andrade represented that he woul d | ook
into the possibility of obtaining nore informati on but that Respondent
did not keep hiring dates or job classifications.

At the March 8, 1979 neeting, Schwartz renewed the Lhion's
request for the infornation on hours worked and hiring dates. Andrade
replied that he thought he could get the information off weekly tine
cardsﬁz and that they would provide the infornmation to Schwartz that
he want ed.

At this neeting, Schwartz al so requested, for 1977 and 1973,
the nanes of the enpl oyees working for all the | abor contractors
utilized by Respondent, their hours worked and, job classifications.

h March 20, 1979 Schwartz again requested i nformation on
hours worked and hiring dates and was agai n i nforned by Andrade that
Respondent had weekly tine cards but that these were the only records

that Respondent possessed.

142/ Ms. Bertuccio testified that the forenen handed cut these
tine card forns after she stanped the date on them and that the
enpl oyee woul d fill out his hours worked on the card the | ast day of
t he an period. \Wges were calculated by Ms. Bertuccio on the basis
of these cards according to whatever rate was in effect for that
category of work.
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According to Schwartz, neither Andrade nor Ms. Bertucci o brought
any tinme cards wth thembut that Tina Bertuccio represented to hi mthat
pi ece rate informati on was contai ned on the cards,£3/ al t hough i nf ornati on
on job classifications was not. During the neeting, Andrade offered
Schwartz an opportunity to | ock at whatever tine cards he had. 144

Schwartz testified that he declined Andrade' s offer at this
sessi on because Andrade indicated that any infornation fromthe tine cards
woul d be hard to gather since there were thousands of such cards, that they
were not in any organized form that they covered a | arge farmng operation
wth nmany different crops and production units, and that Andrade nade it
clear that it was Schwartz who woul d have to conpile the infornation
hinsel f. Schwartz conceded, however, that the tine cards mght have
contained rel evant information, even if they did not contain job
classification information, because the hours worked (on a weekly basi s)

for at |east sone of the hourly workers woul d have been report ed. 149

143/ The tine cards did not indicate the piece rate workers hours
wor ked--they only di spl ayed the nunber of units conpl eted by piece rate
wor kers and the weekl y hours worked by hourly enpl oyees.

144/ Andrade indi cated he was not sure how rmany tine cards
Respondent actual | y had because, according to him sone of themwere in
the possession of the ALRB.

145/ n this basis and because Schwartz testified that he was
desperate for sone information in order to make contract proposals, he did
|ater agree to reviewthese records. However, this decislion was nmade at
what turned out to be his |ast negotiation session, My 7, 1979, Schwartz
shortly thereafter becane ill and never sawthe cards. Henpel testified
that he offered the cards at various tines to Seeg, but she declined to
revi ew t hem
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A'so on March 20, Schwartz asked Andrade for
information as to any rel ationshi p Respondent mght have w th ot her
growers for grow ng, harvesting and/ or packing of any of Respondent's
products. Andrade testified that he told Schwartz that nost of
Respondent ' s | ettuce was harvested by Let Us Pak Conpany, that the
Respondent had had a rel ationship wth this conpany@/ for five-six
years, but that he (Andrade) was unabl e to say how much was harvested
because it varied every year. Andrade indicated he woul d send this
information to Schwartz shortly thereafter.wl

Schwartz inquired whether the 100 acres |isted under "l ettuce"
(GC Ex. 7) included Let W Pak production or any of Respondent's and,
according to Schwartz, Ms. Bertuccio replied that she was not sure. 148/

The UFWhad al so previously requested i nfornati on on what crops
were produced per acre in order to determne how nuch work was avail abl e
for Respondent's enpl oyees. n March 20, Andrade gave Schwartz 1978
acreage infornation on a nunber of crops (GC Ex. 13) and a list of

piece rates per unit of production for different crops (GC Ex. 14).

k146/ Paul Bertuccio testified that he was a limted partner in Let
Us Pak.

147/ He did on April 4, 1979 (Resp's Ex. 1). This docunent only
covers harvesting up to 1978. Paul Bertuccio testified that Let Us Pak
harvested 70%of his crop in 1979 but only 50%in 1930. He al so
testified that Let Us Pak perfornmed no pre-harvest work on any crop.

148/ Thi s concl uded t he di scussion on Let Us Pak. Andrade coul d
not renenber if he told Schwartz of an arrangenent between Respondent and
Let s Pak inwhichif the latter declined to do a harvest, Respondent
had first option to repurchase the acreage.
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However, Schwartz contended that the infornation was still
insufficient because: 1) it didn't include piece rates for the | abor
contractors; 2) it was net clear how nuch of the production was by
Respondent and how nuch was by others; and 3) the docunent did not
desi gnat e who was doi ng the harvesting.

Thereafter, on August 4, 1979, Andrade presented Schwartz wth a
list of Let Us Pak's acreage harvested between 1971-1973 (Resp's Ex. 1).
But Schwartz believed that this informati on was |i kew se not hel pf ul
becuase it only contai ned acreage figures and no production infornation
such as the nunber of cartons picked.

Marion Seeg took over as Uhion negotiator fromM chael Schwartz
sonetine in July, 1979 follow ng Schwartz illness. At her very first
negoti ating session, August 2, 1979 Seeg reiterated the Uhion's previous
requests for hours worked, job classification, and production infornation,
and nade sone new requests, as well; e.g., infornmation on Let Us Pak,
| abor contractors and customharvesters. Henpel confirned that in early
August Steeg asked himfor a list of crops grown and acreage in 1979 and
1980 and what Quintero was then harvesting. Henpel testified that he told
Seeg that she had been given that infornati on before but that he woul d go
back and check wth the Bertuccios on it agai n anyway.

Henpel also testified that as to the requested infornation
on the enpl oyees' dates of hire, he informed Steeg that the natter was
bei ng handl ed in that Duran had been directed to ask the enpl oyees to

fill our enpl oynent
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car ds.&/ According to Henpel, these cards were then placed in a | arge
box which he presented to Steeg. Henpel testified that Seeg wanted to
take the cards wth her but that he told her she could not do this as
they were originals, but that she could copy them Henpel coul d not
renenber her response but recalls that Seeg did | ook at the records
because she-was interested in seeing what infornation they contained.
According to Henpel, these cards were the only dates of hire records

Respondent ever possessed.

149/ Tina Bertuccio testified that a few days after receiving the

Lhion's Hring proposal, Duran was instructed to get a list of all
peopl e who worked for Respondent in 1978, 1979, and 1980, to keep
records of the dates workers applied for work, and to note if the person
ever worked for Respondent before. Ms. Bertuccio further testified
that these records were quite hel pful and that if she needed soneone
I medi ately, for shed work, for exanple, all she woul d have to do woul d
be to consult these lists. However, she al so admtted that said lists
were inconpl ete that not all had dates of hire and not all had
infornmation as to whether the worker had previously worked at
Respondent's. Wien asked if the easiest way to have pr eﬁar ed the |ist
was fromthe tinme cards, Ms. Bertuccio responded that she was sure that
was what Duran was doi ng. Duran, however, was not so sure. In fact, his
testinony contradicted that of Ms. Bertuccio directly. The General
Gounsel ' s subpoena duces tecumhad requested "al | docunents, witten
aﬁpl ications and witings in any formwhich record the nanes of persons

o have applied for or asked for enpl oynent as enpl oyees of Bertuccio
during 1980". [Duran testified, that he had no papers of that kind, that
he used no witten applications to hire workers, and that when workers
cane to himfor jobs In 1980 and there was no job avail abl e, he did not
take the applicant's name. Duran further testified that if there was no
job available, he would tell the worker to keep checking wth him

111
Iy
111
111
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Seeg s position was that these cards were i nconpl et e@/

and that independent verification of the date of hire was still necessary.
She continued to insist that in order to deal' wth inaccuraci es, Respondent
obtain the infornmati on fromthe appropriate source, such as, for exanple,
its own labor contractors (GC Ex. 47).

Subsequent to these August neetings, Respondent attenpted to deal
wth the job classification informational request by preparing and turning
over to the UFWadditional categories on Septenber 21, 1979 (GC Ex. 28).
Ms. Bertuccio testified she obtained this information fromthe tine cards.

Thi s new docunent included sone new cl assifications such as
"all around nman", "general shed", "apricots", "stitcher nan", "box
folder", "spraynman", but contained no further infornation. According to
Henpel , Steeg had now been provided wth all nmaterial s she had request ed
on August 2, and he told her so at the August 29, 1979 neeti ng.@

Henpel further testified that Seeg subsequently asked for
additional infornation; e.g., the nunber of apricot trees pruned and the
nunber of hours spent pruning and whet her Respondent packed | ettuce into
boxes of thirty each, instead of the standard twenty-four. Henpel testified
he told Steeg that Respondent did not pack thirty but that he woul d check;
and t hat

150/ Respondent did not require its enployees to fill out there cards.
As aresult, only about one-half conpleted the forns.

151/ In addition, Henpel wote to Seeg on Decenber 5, 1979 (GC Ex.
45) stating that Respondent had provided the Chion wth all the infornation
requested by it.
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he later found that he had been m staken whereupon he reported this
back to Steeg. As to the apricot pruning, Henpel testified he inforned
S eeg that Respondent did not keep those kinds of records.
2. General Sunmary of Actions Taken on
UFWs I nformational Requests

Hours Wirked -- Respondent provided little information in
this category, claimng that such records were not kept. It did
represent that it possessed sone tine cards, though it was uncertain as
to hownany. In any event, it nade it clear that the infornati on woul d
have to be gathered by Schwartz frominconpl ete files.

Job dassifications -- Respondent's position was that it did
not keep this type of infornation either. Wen it did attenpt to
categorize the jobs, it often stated "field' worker w thout explaining
innore detail the nature of the work. (GC Ex. 7). A tines nore
than one job was listed; e.g., "field and shed", "field and msc.",
"truck driver and msc. shed"; however, there was no breakdown as to
how nuch of the work represented field and how nuch was for shed, etc.
(GC Ex. 28). Nor was it clear fromthe catefories and pay |listed if
the work was paid hourly or piece rate.

Cate of Hre —The UFWhad requested the day, nonth and year
for each enpl oyee, but Respondent provided only. the year for sone of
its workers and naintained it had no further infornation.

Subsequent |y, according to Ms. Bertuccio, Respondent handed cut cards

to its enpl oyees asking to fill out
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the requested i nfornmation but only about one-half did so.

Gower/ Shipper -- Wile the general description of the
rel ationship between Let Us Pak and Respondent was clarified (Resp's Ex.

1), nore specific natters renai ned uncl ear; e.g., though Respondent gave
Let Us Pak acreage figures, what did the production statistics show?;
were the 100 acres listed under lettuce in GC Ex. 7 Respondent's or
Let W Pak's?

Labor Contractors —Sone infornmation regarding Quintero' s workers
had been provided along wth a |ist of 1977 workers and gross wages, but not
all of the requested informati on was nade avail able; e.g., nanes of all
| abor contractors, job classifications, hours worked, and work perforned by
wor kers provi ded by | abor contractors.

Acreage/ O ops G own —The URWdid recei ve, general ly speaki ng,
this infornation.

M scel | aneous —Mbst of the other infornmation requested; e.g.,
whet her Respondent paid for wtness and jury duty, pesticides, life
i nsurance, nedical, and pension etc. was nade available. (Resp's Ex. 4).

3. Relevance of the Itens Sought

There is |little question but that the infornati on sought by
the UFWwas tinely and relevant to the subject matter of collective
bar gai ni ng, and Respondent does not really contend ot herw se.

a. Hours Wrked
In order to formul ate a neani ngful economc proposal, it

woul d be inportant for the UFWto know t he nunber of hours
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Respondent ' s enpl oyees worked during the year in order to conpare these
figures wth the gross wages because such information mght help to
determne whether it woul d want to nake a proposal for piece rate or

hourly. Q P. Mirphy Produce G., supra. The nunber of hours worked

woul d al so affect vacation, nedical, and pensi on proposal s.
b. Job dassification

In addition to hours worked, it would al so be inportant to the
UFWto know the exact job classification of each enpl oyee because this
woul d delineate the kind of jobs performed at Respondent's, the nature
of the work, and again, whether the pay proposal s shoul d be piece rate
or hourly.

Job classification information linked wth the nanes of
i ndi vidual enployees is relevant to collective bargaining. Boston
Herald Traveler Gorp. v. NL RB, 223 F. 2d 58, 36 LRRM 2220 (1st
dr. 1955), citing NL.RB v. Witin Mchine Wrks, 217 F. 2d 593,
35 LRRM 2215 (4th dr. 1954), cert den., 35 LRRM 2730 (1955).

c. Nanes of Enpl oyees and Dates of Hre
The nanmes and soci al security informati on mght have
hel ped to determne what the enpl oyees’ wages were in the various
job classifications. Date of hire informati on was rel evant to
the questions of vacation, pension, nedical, bunping, |ayoff,
and recal | .
d. Acreage/ OQops G own
The Uhi on sought production information per crop and acre to

determne yi el d and t hereby determne how nuch work was
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avai l abl e for Respondent's enpl oyees. This in turn woul d hel p determ ne
what the wage proposal ought to be and whether it should be hourly or piece
rate. For exanple, if there were a large yield per acre, the piece rate
the Unhi on woul d propose might be | ower conpared to a crop in which there
was not as great a yield.

e. Labor Gontractors/QustomHarvesters This infornation was
i kew se inportant to the Uhion. The Lhion, recognizing that it also
represented the workers of the | abor contractor who had voted in the union
el ection, wanted to include the crops worked by themwthin the total
bargai ning picture. Thus, it was necessary for the Uhion to determne which
crops were bei ng worked by Respondent's own enpl oyees, which by a | abor
contractor, and whi ch were custom harvest ed. 152 Utinately, the Union

hoped to negotiate a contract that woul d i ncl ude the |abor contractors'

enpl oyees wthinits hiring, seniority, layoff and recal |l provisi onsl—53/

152/ BEven if Respondent had no duty to bargai n regarding the
al | eged customharvesters, it was not relieved fromthe duty to provide
relevant infornation that could lead to the determnation of the status
of bargaining unit enpl oyees: "...Were, as here, the basic questionis
one of unit placenent of a classification, the relevance of job
descriptions of assertedly nonunit classifications is all the nore
pronounced. " Brookl yn Lhion Gas Go., 220 NLRB 139, 192 (1973). See
z(a::so, S()Jér';iss-Wi cht Gorn, v. NL. RB, 347 ?2.2d 61, 59 LRRM 2433 (3rd
r. 1965).

153/ The final objective of the Lhion, of course, was to

elimnate entirely Respondent's practice of utilizing the services of
| abor contractors.

111
111
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4. Anal ysi s and Goncl usi ons

The principles of law underlying this issue are well settled.
The duty to bargain in good faith may be violated by an enpl oyer's
refusal to furnish information rel evant and reasonabl y necessary to the
union's ability to carry out the negotiation or admnistration of a
coll ective bargai ning agreenent. Detroit Eison Go. v. NL.RB., 440
US 301, 303, 99 S . 1123, 1125, 59 L.ed. 2d 333 (1979); NL.RB. v.
Acne Industrial ., 385 US 432, 435-36, 87 S . 565, 567-68, 17
L.ed 2d 495 (1967); NL.RB. v. Truitt Manufacturing Go., 351 US 149,
152, 76 S @. 753, 755, 100 L.ed 1027 (1956); NL.RB v. Associated
General Qontractors, 633 F.2d 766 (9th Ar. 1980), 105 LRRM 2912, cert
den., = US __ (1981); Masajo Bo dba Bo Farns, et al ., supra;
Kawano, Inc., 7 ALRB No. 16 (1981).

Satisfaction of Respondent's obligation requires not only
that the information be provided but that it be supplied wth
reasonabl e pronptness. B. F. O anond Gonstructi on Gonpany, 163 N_LRB
161 (1967), enf'd 410 F. 2d 462 (5th dr. 1968), cert den., 396 U S

835 (1969); Kawano, Inc., supra. Late, submssion is not sufficient

where diligent efforts to furnishit in atinely fashion have not been

nade. General Hectric Gonpany, 150 NLRB 192, 261, (1964).

Failure to furnish infornati on on enpl oyee job
classifications, dates of hire, social security nunbers, wages, and
fringe benefits of unit enpl oyees is a violation of Section 8(a)(5)
and (1) of the NNRA Fvy Foods, Inc., 241 NLRB No. 42, 100 LRRM 1313
(1979); CGalleer's QustomKitchens, 243 NLRB Nb.
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143, 102 LRRM 1009 (1979).

It is alsoaviolation of the ALRA In Kawano, Inc., supra,

failure to state the classifications of enpl oyees in terns other than
general workers and failure to explain the rate differential enjoyed by
workers was said to be a violation of Sections 1153(e) and (a) of the

Act. See also, Misaji B o dba BEc Farns, et al., supra.

Even though an enpl oyer has not expressly refused to furnish the
information, his failure to nake a diligent effort to obtain the
information nay be violation of the obligation to bargain in good faith.

NL RB v. John S Swft (., 277 F.2d 641, 46 LRRM 2090, 2093 (7th dr.

1960). Even if sone of the requested information is not available in the
formrequested, the enpl oyer nust nake a reasonabl e effort to secure the
information or to explain or docunent the reason for its unavailability.

Borden Inc., Eorden Chemcal D vision, 235 NLRB 982, 98 LRRM 1098 (1978).

d course, the defense of unavailability is, at first gl ance,
appeal i ng, but not where there is a lack of good faith conpliance wth
the request by not furnishing all of the infornati on which was

available. NL.RB v. Rockwell-Sandard Gorp., 410 F. 2d 953, 59 LRRV

2433 (6th dr. 1967). Therefore, it is no excuse to claimthat the
infornation did not exi st where other data was al so obtai nabl e by the
respondent, but not nade available to the union. Peyton Packing Q.,

Inc., 129-NLRB 1353, 1362 (1961).

(obvi ously, where unavai lability is a legitinate defense, a

respondent is not obliged to furnish the infornati on ' requested
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inthe exact formcalled for. "But if the Gonpany's strict construction
of the Lhion's request was in truth the basis for its refusal, mni num

standards of good faith require the Gonpany at least to informthe Union
as to the specific reason for unavailability, to disclose the alternate
basi s on whi ch such infornati on mght be nade available, and to inquire

whet her that alternative woul d be acceptable.” General Hectric

Gonpany, supra.

Respondent herein fell far short of fulfilling its duty to
provi de accurate, conplete, and tinely information, upon request, to the
UFW I n sone cases, it turned over no infornation at all. In others,
I nconpl ete i nformati on was nade avail able only after |ong and
unexpl ai ned del ays. Generally, Respondent's full conpliance wth the
Lhion's infornmati onal requests only occurred on relatively mnor itens;
e.g., pesticides, tools, or itens in which Respondent's answer was in
the negative to the question of whether it offered any benefit toits
enpl oyee such as jury duty pay, bereavenent pay, a pension plan, etc.
(See Resp's Ex. 4). However, on the najor itens, Respondent failed to
conply wth the Uhion's requests.

a. Hours Wrked

Respondent vigorously defends its failure to provide certain
types of information, such as hours worked data, by claimng that it
possessed no such records; and that therefore, it was sonehow relieved

of any further obligation it nay.

1t
1t
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have had. 154/

It has been held that an enpl oyer who refused to provide the
union with records of the estimated nunber of hours that enpl oyees woul d
work on each job was in violation of the NLRA despite its contention that
it did not keep witten records of the nunber of hours, Garrett Railroad

Car and Equi pnent, 244 NLRB No. 132, 102 LRRM 1357 (1979). But here the

sinple fact is that Respondent di d possess sone records on its enpl oyees',
hours worked which, if turned over to the UFW woul d have gone a | ong way
towards fulfilling its |l egal obligation. However, none of the follow ng
sources of infornation was-ever nentioned or nade available to the Unhion
for its inspection:
1) Payroll Ledger Sheets

Paul Bertuccio testified that his business used payrol | |edgers
and that Ms. Bertuccio was in charge of them Sone sanple entries were
i ntroduced into evidence. The payroll journal, for exanple, for the week
of My 25, 1979 (GC Ex. 31),

154/ Respondent clains that it did not keep, inter alia, records of
the hours worked of its enpl oyees per year, either for its hourly or piece
rate enpl oyees, so that it was unable to provide this information to the
UFW It is worth noting that the Industrial Wl fare Gommssion Qder Nb.
14-80 (effective January 1, 1980) regul ati ng wages, hours, and worKki ng
conditions in the agricultural occupations (GC Ex. 93) under paragraph
7, "Records", states: "(A Every enployer shall keep accurate | nfornation
wth respect to each enpl oyee including the followng: (5 Total hours
worked in the payroll period and applicable rates of pay. This
infornation shall be nade readily avail able to the enpl oyee upon
reasonabl e request. (6) Wien a piece rate or incentive plan is in
operation, piece-rates, or an explanation of the incentive plan formil a
shal | be provided to enpl oyees. An accurate production record shall be
nai ntai ned by the enployer.” Not only was this regul ati on never foll owed
by Respondent, but Henpel testified he never even inforned the Bertucci os
of its existence.
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prepared by Ms. Bertucci o, 15/ showed workers', including piece

rate workers' hours worked per week.
2) \Wekly FHeld Sheets
Paul Bertuccio testified that he could ascertai n how | ong the
weedi ng and thinning of lettuce woul d take through a review of the
weekly field sheets (GC Ex. 26) covering consecutive days for which

156/ In fact, Bertuccio testified that when he

Duran had responsibility.
observed a slowdown in the sugar beet fields in March/April, 1980, he
went back to his office and, using field sheets, was able to deternm ne
the nunber of acres in the field, the nunber of enpl oyees working, the
tine it was taking, and what it was costing per acre. In this way he

di scovered that sugar beets were taking twce as long in 1980 as they
had taken in 1979.

Ms. Bertuccio corroborated the testinony of her husband. She
testified that the field sheets would reveal howlong it was taking to
produce any crop so that the farmng operation woul d know how nuch it
was costing per acre. According to Ms. Bertuccio, by adding up the

hours on the field sheets, a cost determnation could easily be nade.

155/ This payrol|l systemwas identical to the one established for
| abor contractor Quintero and prepared by his daughter, Hope Bel tran
(GC Exs. 29 and 30).

156/ Duran filled out the field sheets and brought themto Ms.
Bertuccio who retained themin the office. During 1930, Duran kept a
running record for |ettuce weeding and thinning. Duran al so prepared
field sheets covering the work of Quintero s workers.

- 147-



3) Qher Sources of Infornation
a) Paul Bertuccio testified that he
had done sone anal ysis hinself on the production costs for a carton of
| ettuce by conputing it in his head and al so utilized other sources such
as talking wth other growers. He admtted he hinself had so cal cul at ed
the cost per carton on onions in 1979 (but not 1980).

In Barney Manufacturing ., Inc., 219 NLRB 41 (1975), a defense

to a denand for information regarding the piece rate systemwas that no
such records were in existence and that the piece rates were personal |y
and nental |y determned by the conpany's president. This defense was
rejected by the NNRB. The Board expl ai ned that the president coul d have
expl ained to the union the piece rate system And in Ranona' s Mexi can

Food Products, 203 NLRB 663, 676,684 (1973), aff'd, 531 F.2d 390 (9th Qr.

1974), the enployer's claimthat he kept the formula for drivers' bonuses
in his head and did not have to give out that information was |ikew se
rej ect ed.
b) In January, 1980, Henpel discussed

wth Seeg tha rates paid for the cabbage harvest the precedi ng
Novenber/ Decenbber. Henpel told Steeg that he had been inforned by Tina
Bertuccio that a conputation of the piece rate revealed that it figured
out to be greater than if the workers were to continue being paid at the
hourly rate of $3.25 for general |abor.

Respondent was sonehow abl e to determne the nunber of hours

enpl oyees worked in order to ascertain that they coul d have nade
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nore on a piece rate basis than at the hourly rate. Henpel testified,
however, that he failed to inquire of Ms. Bertucci o how she had nade the

cal cul ati on.
c) In 1976, Respondent ceased harvesting

pot at oes because t he busi ness was | osing noney. Ms. Bertuccio testified
that this fact was determned by Paul Bertuccio by adding up the cost of
seed, thinning, irrigation, and | abor and then checking the tine cards.

d) Jose Duran testified that starting
in 1979, workers were required to turn in cards show ng the nunber of
hours worked per week. 1In addition, beginning in April/My, 1979, Duran
kept a personal notebook |isting every person who was under Duran's
responsibility. The record does not clearly reflect that Duran or the
docunents he referred to were utilized by Respondent in gathering
information to supply to the UFRWpursuant to its request.

But Respondent contends it fulfilled its duty by-offering the
information in a slightly different formas had been requested its tine
cards. Wile it is true that had the proffered tine cards been able to
supply the requested information in a conpl ete and organi zed nanner, they
nay well have been sufficient, even if they were not in the exact form
requested by the UFW Kawano, Inc., supra. See al so, The d ncinnati
Seel Gastings Gonpany, 86 NLRB 592 (1949); Lasko Metal Products, Inc.,
148 NLRB 976, 979 (1964). But this argunment is of no avail to Respondent

here where the cards only partially
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satisfied the UAWs denmand and, as has been shown, Respondent had ot her
nore conpl ete informati on whi ch was not nmade avail abl e. Moreover, the UFW
was under no obligation to utilize a burdensone procedure of wal |l ow ng
through an i nconpl ete and di sorgani zed box of tine cards "attended wth
considerable difficulty-and loss of tine." The B. F. Goodri ch Conpany, 85
NLRB 1151, 1153-54 (1950). "The union is entitled to an accurate and

authoritative statenent of facts which only the enployer is in a position

to make." The Kroger Gonpany, 226 NLRB 512, 513 (1976). And Kawano, Inc.,

supra, though relied upon by Respondent (letter of July 24, 1981 to ne
fromcounsel for Respondent), does not give it any aid. There the Board
al so hel d:

"Wi | e Respondent nay not be required to engage in

bur densone work to satisfy a request for information, it
does have an obligation to provide requested infornation
when that information can be assenbl ed and provi ded

W thout great inconvenience or cost." 1d, at p. 47 of
AL QD

Fnally, in Q P. Mirphy Produce ., Inc., supra, the Board

found that respondent therein had violated Section 1153(e) by refusing to
provide the UPWw th the information it requested concerning the
conpany' s production and yield. "Respondent's yield and producti on
figures are closely related to the i ncone of the enpl oyees....
Respondent did not fulfill its duty by providing only gross nunbers of
enpl oyees and acreage, or by offering to allowthe union to | ook through
its general office records."

b. Job dassifications

Respondent repeatedly took the position that it did
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not have this type of infornation either, that it had no duty to provide
it, and that the UFWwas attenpting to force Respondent to create
classifications that sinply did not exist, citing NL. RB v. lhited
Brass, 287 F.2d 689, 696 (4th Ar. 1961). (Respondent's post-hearing
Brief, pp. 72-73). | disagree. UWnlike Lhited Brass, the UFWs prinary

bar gai ni ng obj ective here was in trying to ascertain what work was

perforned by whi ch workers and how nuch they were paid and not in

establ i shing job classifications. 571 Though Respondent nai ntai ned t hat

it had only "general |aborers"”, intruth it had distinct wage rates
applicable to different job categories. It woul d not seemto have been a
naj or undertaki ng for Respondent to have nade a better effort to
categorize the types of work perforned by its enpl oyees. In Lock Joint

A pe Gonpany, 141 NLRB 943 (1963), the NLRB hel d that a uni on was

entitled to a breakdown of information regarding the "l aborer™
classification. "The failure of the Respondent to honor this request was
not because of an honest belief that the Uhion was not requesting any
further infornation pertaining to this classification, but was rather
because of Resondent's adamant position that it had given the Whion the

information originally requested and it was

157/ In Lhited Brass, supra, the enployer had no specific job
classifications because it was shifting enpl oyees fromjob to job in
pursuance of a training program there were no specific wage rates
for the different types of work, and each enpl oyee was hired at a
standard starting wage rate.

1t
1t
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not legally obligated to break down such infornati on any
further. + 158

Wien Respondent finally, on Septenber 21, 1979
(GC Ex. 28), got around to better delineating its job categories in
response to the UPWs request nonths earlier, the result was confusing and
i nconpl ete. Large nunbers of workers were still classified as "general
| abor"; yet, there was no adequate expl anati on why the jobs perforned at
Respondent ' s coul d not have been broken down nore accurately into specific
categories. If, as Ms. Bertuccio testified, general |aborers could be
irrigators, tractor drivers, shed workers, lettuce cutters, or weeders,
what prevented Respondent fromstating this and further clarifying in sone
fashi on what work each perforned and for approxinately howlong. In those
cases where the said records reflect a division of |abor; e.g. general
| abor and shed, general labor and irrigation, general |abor and | ettuce,
there is no attenpt by Respondent to expl ain which percentage of tine or
what anmount of tine was perforned for each category. As discussed in the
preceding section, it woul d appear that Respondent had data on its
enpl oyees' hours worked to help ft determne this infornation.

The infornation contained in CC Ex. 23 was al so

msleading. Onh the first page of the exhibit, for exanple,

158/ For exanpl e, Henpel stated in a Decenber 5, 1979
letter to Seeg (GC Ex. 45, p. 3): "Hnally, in response
to your statenment that the Gonpany has not provided you certain
outstanding information; | can only respond that the Conpany
has, in fact, provided you wth all the infornation that has
been requested by the Lhion...."

- 152-



there are several general |abor workers listed, but their hourly pay
rates vary between $3.00 and $3.25. Ms. Bertuccio admtted she coul d
not explain the difference. (e enpl oyee (Antonio Aguil ar) was even
shown to have a wage of $3.35 per hour. Ms. Bertuccio testified that
this was an error.

Q her unexpl ai ned differences in pay rates anong the sane
job category abound. Sone irrigators are listed at $3.25 per hour
(Luis Arreola); others at $3.50 (Marin H Arreola). Wy the
difference? A first Ms. Bertuccio stated it was because Marin
Arreola al so did tractor work (though not listed on the exhibit);
later she said it was just an error, Truck drivers are listed at $4.50
per hour (Mario Qorrea); others at $3.50 (Jose de la Rosa). (e
stitcher is earning $3.50 per hour (dayton A sberge, S.); another is
getting $3.25 (John Alsberge). Ms. Bertuccio explained that the
hi gher pai d enpl oyee was not a regul ar stitcher as he al so drove a
stitcher truck. Wiy wasn't this explained on the exhibi t?1—59/

Bal nk spaces supposedly al so refer to "general |abor", but
it isunclear if this was ever explained to the UFW Her is it clear
whet her fork lift drivers are in the sane job classification as

tractor drivers.

159/ Henpel also attenpted to explain the reason for wage
differentials at one of the negotiating sessions but could not. The
UFWnever really received conplete infornati on on why sone wor kers
recei ved higher pay for doing the same work as other |ower paid
wor kers, how the deci sion was nade, and who nade it.

11

- 153-



Ms. Bertuccio admtted the list' was inconpl ete
because, according to her, the tine cards mght mss sone of the enpl oyees
fromtine totine. In addition, some enpl oyees were narked "not here",
whi ch was neant to signify that the enpl oyee was not on the payroll at the
tine the list was filled out. Thus, the infornation on these persons was

conpi |l ed fromold tine cards.@/

It isinteresting to note that when Respondent finally did set
forth detailed job classification definitions inits proposal of My 2,
1980 (GC Ex. 73, Appendix, "Seniority dassifications and Lists"),
information that Steeg had | ong been seeking, Henpel nade it clear that it
was "for discussion only". Thus at the July 12, 1980 negoti ating session
when Steeg attenpted to address the job classification issue, Henpel
i nforned her that Respondent was not real ly naking a proposal since it was
not necessarily in agreenent with the | anguage contained inits My 2
offer. This, of course, left Seeg confused as to just what was
Respondent ' s proposal on job classifications.

Respondent al so argues (Respondent’s post-hearing. Brief at p.
73) that the UFWdid not argue about the job " classification infornation
until six nonths into the negotiations, the inplication being that it was

thereby waived. | do not

160/ Ms. Bertuccio had no idea what week's tine cards she even
had used to conpile the GC Ex. 28 list. She conceded that the |i st
mght have been a few nonths ol d when prepared, possibly as early as
April, 1979. She gave no expl anation why she waited until Septenber
to prepare the list.
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find this to be the case. Putting aside the | apse of tine occasi oned
by the change of negotiators on both sides, | find that Schwartz
early on objected to the lack of job classification infornation.
Respondent presented a list of 600 enpl oyees on February 21, 1979,
whi ch was i nconpl ete. Shortly thereafter, Schwartz becane ill and
left the enploy of the UFW Wen S eeg cane on the scene in August,
no further infornmati on had been provided; and she i medi atel y asked
for additional data.

Moreover, even if Schwartz had not asked for further

information, the Uhion did not waive its right toit. As-H M Farns,

Inc., supra. The Lhion requested the infornation, and that request
was sufficient to preserve its right to the data. 1d. As the Board

held in Kawano, Inc., supra.

"It is not necessary that the UFWrepeatedl y request
relevant infornation or avail itself of other
opportunities to acquire it before Respondent's failure
to supply the infornation is a refusal to bargain. An
enpl oyee' s obligation to supply relevant infornation
arises upon request and is not satisfied until the
information is furnished or the union either actually or
constructively wthdraws, or otherw se waives, its
request by reaching agreenent on the subj ect natter
covered by the request.” (Footnote omtted).

Nor is it necessary that the request be repeated:

"\ are uninpressed wth Respondent's contention, that we
should not find a violation because the request was not
repeated. If the Uhion was entitled to the infornation at
the tine it nade the request, then Respondent was obl i gated
to furnish it and there is no obligation of the Uhion to
reIJ_eat such a request any given nunber of tines. Rather the
obligation is on Respondent to furnish as pronptlx as
practical any infornation properly requested by the

excl usi ve bargai ning agent." Aero-Mtive Manufacturing Co.,
195 NLRB 790, at 792, 79 LRRM 1996 (1972), enf’d, 475 F. 2d
2, 82 LRRMI 3052 (9thdr. 1973
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C. Dates of Hre

Initially, Respondent nmade very little effort to assenbl e
information to conply wth this request because it maintained it did
not have the actual dates of hire. The early information supplied
contai ned the year of hire (and not the day and nonth as requested by
the AW of a limted nunber of enployees. (GC Ex. 7). Subsequent
attenpts by Respondent to conply wth this request were lacking in
ent husi asmand hal f-hearted at best. Athough Ms. Bertuccio testified
that Respondent attenpted to secure the requested infornati on by
requiring Duran to conplete a list of 1978, 1979 and 1980 workers, to
keep records of the dates workers applied for work, and to note if the
person ever worked for Respondent before, Duran denied that he fol | oned
this procedure. In any event, Ms. Bertuccio testified that workers
were not required to sign the enpl oynent |ist and only about one-hal f,
at nost, did so. {0 these, many failed to state their date of hire or
when they had previously worked for Respondent. Even Ms. Bertuccio
acknow edge that these |ists were inconpl ete.

d. Labor Gontractors

The refusal to supply a union wth infornati on fromwhich it

coul d determine whet her a respondent’'s enpl oyees were enpl oyees of it

or of. alabor contractor is evidence of bad faith. Kawano, Inc.,

supr a.
In August e-f 1979, Steeg requested infornation from

Henpel regarding | abor contractors. That infornation which
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was supplied was either false or inconplete. For exanple, Henpel
told SSeeg that Qiintero was the only | abor contractor enpl oyed by
Respondent, but Paul Bertuccio testified that he used at |east one
other | abor contractor, Jose Martinez. 16V Henpel al so inforned S eeg
that Quintero s enpl oyees did only hoei ng and thinning, and were used
only for energencies; but Paul Bertuccio testified that Quintero' s
workers did all kinds of field work including, in addition to hoei ng
and thinning, the harvesting of onions, garlic and bell peppers.

Henpel testified that he could not renenber if he was able to
answer S eeg s question about what crops Quintero was used for, and
Henpel did not know what wage rates Quintero' s enpl oyees were pai d.

Sone of the informati on requested was never provided. At the
April 18, 1980 neeting, Steeg told Howard S |ver and Tina Bertuccio that
she had heard that Respondent was grow ng peas, and she wanted to know
who woul d pick themand at what wage rate. According to Seeg, S|ver
and Ms. Bertuccio said they didn't know anything about it but they woul d
check intoit. Seeg testified she never heard fromthem

In fact, Quintero s enpl oyees harvested the small crop (20
acres), as they had done in previous years. A wage rate of $.06 per

pound was agreed upon between Quintero and

161/ Bertuccio also testified he used Manuel Salinas but di d not
consider hima | abor contractor because he didn't have a |icense and
was not paid a coonmssion. However, he functions as a | abor
contractor in all other respects.
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Paul Bertuccio. The Lhion was not consul ted about the natter.?

The Whion, of course, had an interest in the |abor contractor
i nfornati on because it was concerned wth the possibility of uniform
wage rates for enployees in the various crops and al so wth the scope
of the bargaining unit, which was fundanental to the Lhion's
responsi bi ity in know ng whi ch enpl oyees it represented. As-H Ne
Farns, supra, citing Chio Power Conpany, 216 NLRB 987, 88 LRRM 1646
(1975), enf'd, 531 F.2d 1381, 92 LRRM 3049 (6th Ar. 1967).

No credibl e expl anati on was put forward by Respondent as to
why the above i nformati on was not supplied.

FHnally, one further argunent of Respondent's needs to be
addressed. Respondent contends that it coul d not have been in
violation of the Act because, after all, the UPWwas still able to nake
a wage proposal fromthe information it did have. Fromthi s Respondent
argues that the UFWwas not harned by its lack of infornation.

This argunent msses the point because it overl ooks the fact
that Respondent’'s refusals and delays in providing infornation nade it
difficult for the UPWto submt a realistic full proposal. Q P.

Mirphy Produce ., Inc., supra. |In fact, for sone categories where

the UFWwas uncertain about the job classifications or whether the work
was paid hourly or piece rate or what the rate had been in the past,

the Uhi on proposal

162/ 1t is to be recalled that the UFWnever received any wage
offer far the pea harvest during negotiations; e.g., Respondent's April
2, 1980 wage proposal. (G C Ex. 70).
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stated "pendi ng i nformation", neaning a further proposal woul d he nmade
ones recei pt of the sought after information was received. (See, for
exanpl e, Uhion's wage proposal of Novenber 1, 1979, G C Ex. 64).

A uni on whi ch submts wage proposal s does not thereby establish

a clear and unmstakabl e waiver of its right to information. As-HNe

Farns, Inc., supra, citing Sun Q| Conpany of Pennsyl vania, 232 NLRB 7,
96 LRRM 1484 (1977).. . See also, NL.RB y. Ftzgerald MIIs
Gorporation, 313 F.2d 260, 52 LRRM 2174 (2d dr. 1963), enforcing 133
N.RB 877, 48 LRRM 1745 (1961), cert den., 375 US 834, 54 LRRV 2312
(1963).

Here the Lhion did the only thing it could -- it nade a
proposal based on the information it had on hand at the tine. But, of
course, this placed it at a terrible di sadvantage because it was forced
to make proposals and to review counterproposal s in a state of ignorance
on sone crucial itens, not really know ng whether novenent on its part
woul d result in bringing the parties closer to an agreenent. Thus, as a
practical natter, when Respondent rejected a proposal, the UFWwoul d not
al ways know whet her new proposal s woul d cone, any closer to resolving the
problemso it had to guess rather than be in a position to predict the
probabl e out cone. For exanpl e, when Henpel asserted that Respondent
couldn't afford Sun Harvest rates, its production data mght have
revealed that in fact, its enpl oyees were actual ly earni ng nore based
upon their production. Had the Union known this, its positions mght

wel | have been nodified and al ternate proposal s nade.
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As a final note, | should point out that in assessing
Respondent ' s defense that it did not maintain certain infornation that
was requested, | amnot unmndful that Respondent has previously been
found to be in violation of the Act for inproper record keeping. In

Paul W Bertuccio, 5 ALRB No. 5 (1979), the Board found that Resondent

had failed to maintain and nake avail abl e to the Board upon request
accurate and current payroll lists, as defined in Section 2031O(a)(2)l—63/
contai ning the names and street address of workers directly enpl oyed or
suppl i ed by a | abor contractor.

In summary, | shall reconmend to the Board that the Respondent
be found in violation of the Act for refusing to or failing to provide
inatinely fashion relevant infornmation, pursuant to the Lhion's
reguest, and in particular, on hours worked, job classifications, dates
of hire, and |abor contractors. In sone cases, the requested data had
not been supplied even at the tine of the end of the hearing.

Respondent ' s consi stent refusal to provide information on the

grounds of unavailability, its providing infornation

163/ Section 20310(a) and 20310(a)(2) state, in part:
"...lpon service and filing of a petition...the enpl oyer so served shal |
provide to the regional director...the followng information...: ...A
conpl ete and accurate list of the conplete and full nanes, current
street addresses and job classifications of all agricultural enpl oyees,
I nduci ng enpl oyees hired through a | abor contractor, in the bargai ni ng
unit sought by the petitioner in the payroll period i medi ately
preceding the filing of the petition...." (Enphasis added).

1t

1t
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whi ch was inconpl ete and organi zational ly in disarray, and its
disinclination to offer alternative information fromother sources
whi ch was avai |l abl e and coul d have been provided to the Lhion w thout
any great effort |eads ne to conclude that Respondent's real reason
for wthholding said naterials was not unavailability but either an
unwi | i ngness to disclose, the information in any form General

Hectric Gonpany, supra, or was a bargai ning devi ce desi gned to

interfere wth the UFWs ability to nake a sensibl e proposal. Kawano,
These acts are all circunstantial evidence of

Respondent ' s desire to confuse and drag out negoti ati ons and

support the inference that Respondent was not negotiating i n good

faith.

MIl. The Unhilateral Changes

A The July 1979 \Wége | ncrease
1. Procedural |ssue

Respondent rai ses a procedural argunent at the outset. Its
positionis that this allegation (Case No. 79-C& 196-SAL) was
dismssed in a previous proceeding and nay not be retried again.

Henpel testified that he was counsel foe Bertucci o on
Cctober 9, 1979 at a prehearing conference before ALO Matt hew Gol dber g
in which allegations agai nst Respondent were pendi ng, that he nade a
notion to either consolidate or dismss all outstandi ng charges then

i n exist ence@/ and that ALO Gl dberg

164/ This notion specifical ly excluded the surface
bargai ning allegations in the present case.
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advi sed the attorney for the General (ounsel, Norman Sato, to expeditiously
conduct his investigation and determne whether or not pendi ng charges
shoul d be consolidated into the then existing conplaint. A fewdays later at
the actual hearing, the allegation (79-C& 196-SAL), according to Henpel, was
di scussed wth Sato and dismssed. Henpel testified that he thought that
ALO d ayton Rest, who had been assigned to hear the case on its nerits, was
present at the tine of the dismssal but later testified that it coul d have
been di smssed by ALO Gl dberg at the prehearing conf erence.

Nornman Sato, Regional Attorney in the Salinas ALRB of fi ce,
testified that in Gctober of 1979 he was the ' General Gounsel attorney
responsi bl e for a previous Bertuccio case and that he attended a prehearing
conference before ALO Gl dberg and the actual hearing before ALO Rost.

Sato denied that he at any tine stated that charge 79- C& 196- SAL woul d be
dismssed or that it was in fact dismssed either in front of Gl dberg, or
Rost . In fact, Sato could not recall that any allegations at all
were dismssed. Sato did recall that there was sone di scussion, probably
before Gl dberg, to review all pendi ng charges agai nst Respondent with a
view towards either consolidating sane in the then existing conpl aint or
di sm ssing them

2. Riling

Respondent argues that the charge on which this allegation is
based (79-CE196-SAL) is inproperly before ne, sane havi ng been previously

dismssed by the General Gounsel. Its theory is
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that ALO Matthew ol doerg "ordered” the General Gounsel to investigate
all outstanding unfair |abor practice charges agai nst Respondent and
ei ther concolidate theminto the then existing conplaint or to dismss
the charges. Pursuant to that "order”, Respondent argues that Case No.
79- CE 196- SAL was di smssed by the General CGounsel .

A transcript of the prehearing conference was subpoenaed by
Respondent. However, Respondent, upon review ng sane, did not introduce
any portion into evidence. Thus, apparently, the transcript itself did
not corroborate Henpel's claimthat this charge was di smssed or
promsed to be dismssed at the prehearing conference or, for that
natter, even the claimthat Gl dberg had i ssued an order to consolidate
all allegations agai nst Respondent or dismss them

Wien a charge is dismssed, the charging party and the
respondent are notified by mail pursuant to Section 20218 of the ALRB
Regul ations. Section 20219 provi des for an appeal to the General
Qounsel by the charging party.

In the present case, there is no evidence, other than Henpel 's
uncor robor at ed assertion, that the natter was di smssed, that di smssal
was nailed fromthe Regional Drector to the charging party, or to
Respondent, as required by the Regul ations, or that the charging party,
pursuant to said Regulations, filed an appeal. 1In short, there is no
credi bl e evidence that Charge No. 79- CE 196- SAL was di sm ssed.
Respondent ' s Mbtion is deni ed.

3. Fact s
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Tina Bertuccio testified that she attended a negoti ating
session in April at the Salinas Bank of America along with Andrade and
Henpel . During a short five mnute break, and at a tine when she and
Shwartz were left alone in the room Bertuccio testified (on direct
examnation) that she inforned Schwartz that Respondent woul d rai se
wages $.25 in the mddle of July, that Schwartz asked i f Respondent had
raised wages in July in the past, that she replied, "yes", and that
Shwartz renarked there would be no problem A the end of her
testinony and in answer to a question fromthe ALQ Ms. Bertucci o added
for the first tine that she told Schwartz specifically that previous
rai ses had been given in 1976, 1977 and 1978.

According to Ms. Bertuccio, this was the only tine in the
four-five nonths that Schwartz served as Lhi on negotiator that she ever
gave himany information outside the presence of her own negoti ators.

Ms. Bertuccio further testified that sonetine in My she had
a tel ephone conversation wth Schwartz (regarding his desire to see the
packi ng sheds) in which she remnded hi mthat Respondent was goi ng to
raise wages in July, and that he replied that there woul d be no probl em
so long as it had been done in the past. Wen asked why it was
necessary to bring it up a second tine, Bertuccio replied, "cause |
figured that they can turn around and say that | didn't tell him
anyt hi ng. "

Fnally, Ms. Bertuccio testified that at the end
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of the neeting at the Bank of Anerica, she did not tell Andrade that she

had i nformed Schwartz of the raise but that she did tell Henpel, who was
. o 165/

observi ng negotiations. —

Henpel testified that al though he took over negotiations in
md-April, he never nentioned the wage increase of July 1 to Schwartz
and never told Seeg either that there was to be a July raise. Henpel
testified that the subject natter of the rai se was not brought up by
Seeg until August 2 or August 15 at which tine he inforned her that
I ndeed the rai se had been granted. He further testified that he did not
tell Seeg that Schwartz had previously been tol d about the rai se and
: . . 166/
wai ved any obj ection.—

On rebuttal, Schwartz denied ever having a conversation either
in person or by phone with Tina Bertuccio concerning Respondent’ s pl ans

to raise wages in July, 1979.

165/ The March 20, 1979 negotiating session was at the Bank of
Arerica in Salinas, only Henpel was not there. The April 23, 1979
session at the Bank of Anerica was attended by Henpel but Andrade
was not present (Jt. Ex. 2).

166/ 1t is worth noting that Steeg wote to Henpel on July 117
1979 (GC Ex. 36) conplaining that she had been -inforned by
workers that there had been a wage increase in July but that it was
done w thout negotiations or agreenent wth the Lhion. Steeg
repeated this conplaint at the August 2, 1979 neeting adding that at
no tine since she becane the UFWnegoti at or —June 23, — 1979

did Respondent nention its intention to rai se wages.
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B. The July, 1980 Vége | ncrease
Fact s

Seeg testified that at the June 12, 1980 neeti ng, 167 Henpel
told her that Respondent wanted to put into effect a $.25 hourly increase
onJuy 1. Seegtestified that she told Henpel, follow ng a short
caucus, that the parties shoul d bargain over the interimraise, that a
raise to $3.50 was not sufficient, and that the Uhion proposed a raise to
$4.50 per hour.

According to Seeg, Henpel responded that he woul d have
to consult with Paul Bertuccio and that he woul d shortly respond
inwiting wth a counterproposal 168/

A the next neeting, July 12, Steeg testified she told Henpel
she was still waiting for his response, but that she had heard the
increase had al ready been put into effect. Henpel indicated this
i nfornation was correct.

C Analysis and Goncl usi on

1. The General Rul e

167/ Henpel had notified Steeg by letter on June 11,.1980 that
Respondent anti ci pated rai sing wages $.25 per hour effective July 1,
1980 (Resp's Ex. 20, GC Ex. 75, last page) The letter did not refer
to Respondent’'s intent to raise the piece rate.

168/ Henpel basically confirned Seeg s version except that he
testified he told Seeg at the June 12 neeting that her proposed raise
to $4.50 was too high as historically Respondent had only rai sed wages
inJuy $20 - $. 25.

169/ The parties stipulated that on or about July 10, 1980, the
Respondent rai sed the wages of its general field |aborers from$3.25
per hour to $3.50 per hour and piece rate wages of its lettuce cutters
and packers was raised from$. 47 per box to $.50 1/2 per box.
(Simulation of parties, RT. XMI1l, p. S3).
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It has | ong been established under federal |abor |awthat an
enpl oyer conmts a violation of Section 8(a)(5) of the National Labor
Rel ations Act (NLRA counterpart of Section 1153(e)) by naki ng
uni l ateral changes in wages or working conditions. This is because
such conduct circunvents the duty to negotiate, thereby frustrating
the objectives of |abor policy just as nuch as a flat refusal to
bargain would. NL.RB v. Katz, 369 US 736, 82 S . 1107, 3 L.ed
2d 230, 50 LRRM 2177 (1962). |In fact a unilateral grant of a wage
increase is so inimcal to the collective bargaining process that it
constitutes an independent violation of the National Labor Rel ations
Act, regardl ess of whether any show ng of subjective bad faithis
nade. 1d; NL. RB v. Gonsolidated Rendering Go., 386 F.2d 699 (2d

dr. 1967). Such conduct clearly tends to by-pass, undermne and
discredit the union as the excl usive bargai ning representative of the
enpl oyer's enpl oyees. ontinental Insurance G. v. NL. RB, 495 F. 2d
44 (2d dr. 1974).

It isaviolation of the Agricultural Labor Rel ati ons Act,
as well. Such unilateral change is a per se violation and viol at es
the duty to bargai n because it elimnates even the possibility of
neani ngful union input of ideas and alternative suggesti ons.

Kaplan's Fruit and Produce Go., 6 ALRB Nb. 36 (1980). Subjective bad

faith need not be established to prove such a violation. Q P.

Mirphy Produce Go., Inc., supra.

However, there are limted exceptions to the general rule

whi ch permt unilateral changes despite the existence of
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a duty to bargain where: 1) the parties have bargai ned to i npasse; 2)
the uni on has consented to the change and thereby waived its right to
dermand bar gai ni ng over the subject; or 3) where the enpl oyer's change is
consistent with a longstandi ng past practice to the extent that the
failure to effectuate sane-would result in a charge that respondent
failed to bargain in good faith. This latter situation is known as

mai ntai ning the "dynamc status quo.”" NL.RB v. Katz, supra; NL.RB.
v. Landis Tool Go., 193 F.2d 279, 29 LRRM 2255 (3rd dr. "1952. In Katz,

the Gourt indicated that unilateral wage changes that in effect were
nerely a continuation of the status quo woul d not be an unfair | abor
practice. However, the wage increase nust be an autonati c one and not

I nvol ve any neasure of discretion. Thus, there nust be credi bl e evi dence
of such a past practice or other proper businss purpose, If the enpl oyer
grants regul ar wage increases or other benefits, it "carries a heavy
burden of proving that such adjustnents of wages...are purely autonatic
and pursuant to definite guidelines." NL.RB v. Alis Chal ners Gorp.,

601 F.2d 870, 875, 102 LRRM 2194 (Sth dr. 1979).

2. Respondent' s Defenses to the Al egations of
Lhil ateral Rai ses
a. Uhion Wiiver -- 1979 Raise
Tina Bertuccio testified that at an April, 1979 negotiating
session (the preci se date was never specified) at the Bank of
Anerica, at which Andrade and Henpel were al so present, she inforned

Shwartz of a forthcomng July rai se of
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$.25 per hour and that he consented to it. According to Ms.
Bertuccio, this conversation took place during a break when only
Shwartz and she were |l eft in the roomal one toget her.

The initial problemin weighing this testinony is that it is
uncl ear what neeting Ms. Bertuccio could be referring to. There were
three neetings in April of 1979. The April 4 neeting was not held at
the Bank of Anerica but at a school in Hollester, Giifornia and
Henpel was not present. (Jt. Ex. 2). The April 12, 1979 neeting was
again held in Hollester, and agai n Henpel was not present (Jt. Ex. 2).
The April 23, 1979 neeting was indeed hel d at the Salinas Bank of
Arerica, but Andarde was not present (Jt. Ex. 2).

Besi des this confusion, there are other reasons for not
crediting this testinmony of Tina Bertuccio. Wen she testified as an
adverse w tness, she specifically denied having any separate
conversations wth Schwartz or nmaki ng any proposal s to Schwartz out si de
of Andrade's presence and further testified that if there were
guestions to be asked or proposal s to be made, it woul d be Andrade who
woul d do it.

Ms. Bertuccio often enphasi zed in her testinony that she was
not all that famliar wth the negotiating process and woul d of t en
rely either upon her negotiators for advice or upon her husband for
final decisions. Thus, it seens to ne unlikely that Tina Bertuccio
woul d have casual | y announced at a break a decision of this inportance

when her two negotiators were absent. Likew se, it seens inprobabl e
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that she woul d have planned to announce it deli berately when her
negotiators had left the room |If Ms. Bertuccio had intended to notify
the Lhion of the raise, it would appear to have been nuch nore in

keepi ng wth her character for her to have made such an announcenent
through her negotiators rather than for her to have done it on her own.
However, even assuming arguendo that she did in fact plan to announce
the rai se hersel f, she nost certainly would have tol d her own negoti at or
of her intent. Yet, she testified that she never nentioned it to

Andr ade.

(n the other hand, if one assunes that the announcenent of the
rai se was an unpl anned occurrence; i.e., that it spontaneously arose
during a break in the negotiations, it would, of course, be helpful to
det er mne what - conver sation preceded the break that woul d have | ed Ms.
Bertuccio into such a discussion. But she was unabl e to expl ai n what
the parties had been negotiationg before the break or even what they
di scussed af t erwar ds.

Bven nore surprising is Bertuccio' s testinony that she never
told her own negotiator, Andrade, at the end of the session that she had
i nfornmed Schwartz of the raise, although she did tell Henpel .@/ Wiy
woul d she have told only Henpel

170/ Henpel testified that the reason he never raised- the issue
of the July wage increase wth Seeg was because in the spring of 1979
at a neeting at the Bank of Anerica, he and Ms. Bertucci o were wal ki ng
cut and the latter told hi mshe had nentioned the wage increase to
Schwartz and that Schwartz had responded that is was QK Quaere why
Henpel did not give this expl anation when he recei ved conpl aints on July
11 (GC Ex. 36) and at the August 2 neeting fromSeeg that there had
been a unilateral increase wthout consultation wth the Union.,
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when Andrade was her chi ef spokesperson.il/

As regards the second tine Ms. Bertuccio allegedy told
Shwartz about the raise (the phone conversation in My of 1979), her
purported reason for doing so was to remnd himof the raise so that he
couldn't "turn around and say that | didn't tell himanything." Yet, if
whe were so concerned that Schwartz woul d cl ai mhe had no know edge of
the rai se, woul d she have chosen originally to informhimduring a
short break —the only tinme she had ever given himany infornation
outsi de the presence of her own negotiator—ef this significant event,
reconfirmit only by neans of tel ephone, not tell her own negoti ator
what she had done, and not put it in witing?

It is also worth nentioning that although Ms.
Bertuccio testified she told Schwartz about the increase in the hourly
rate planned for July, she said nothing about the piece rate, which
also was raised in July, as well.

| do not credit the testinony of Tina Bertucci o,@

171/ Andrade did not tell the UAWthat he woul d be | eavi ng and
that Henpel woul d replace hi muntil the April 12 neeting, a neeting
which Henpel did not attend. An April 17 schedul ed neeti ng was
cancel l ed by Henpel on April 16 because he clai ned he had just | earned
that he was to becone the new negotiator. Henpel's first neeting as
chi ef neg_oti ator was April 23, 1979 at the Bank of Anerica, only
Andrade did not attend (Jt. Ex. 2)

172/ Another factor that casts doubt on Ms. Bertuccio's
testinony is her denial during the hearing that the UFWoffered a
$4.50 interi mwage as a counteroffer to Respondent's announcenent of
its intent to raise wages in July of 1980, a fact. Henpel readily
agreed wth and which i's not in dispute.

111111

1t
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and | find that the Uhion was not inforned of and did not consent to the
1979 unilateral raise. Schwartz denied that these conversations wth
Tina Bertuccio occurred, and | believe him Even assum ng arguendo t hat
Ms. Bertuccio did notify Schwartz of the raise, | question whether an
experienced uni on negotiator such as he woul d have so readily accepted at
face value Ms. Bertuccio' s claimthat the rai ses had been given in July
in previous years wthout denanding to see records or even inquiring
whet her the anount of the raise had been the sane as in past years.@/
b. Past Practice

Respondent next argues that both its 1979 and 1980 rai ses of

$.25 were consistent wth a well established past business policy of

regul arly increasing wages in this anount, thus placing its actions

wthinthe NL RB v. Katz, supra, exception. However, this contention

wll not wthstand careful scrutiny. A though raises of $.25 per hour
were in fact given in July 1979 and 1930 (and in 1977 and 1978), the
ampunt of raises varied in other years; e.g., $.20 in 1976, $.30 in 1974,
and in 1975, there was noraise at all (GC Ex. 94) v Nor is there

credi bl e evi dence that Respondent's piece rates

173/ As a matter of fact, the evidence denonstrates that one
year Respondent gave no raise at all and one year it gave $.30. See
di scussion, infra.

Iy
Iy
Iy
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were increased in an autonati c nmanner prior to 1979. 1

Respondent ' s policy of wage increases | eft wde open to its own
discretion if wages were to be rai sed and how much.

As stated by the Board in Kaplan's Fruit and Produce

Gonpany, supra, at P. 17:

" ResPondent' s exceptions contend that the increases are

| egal because they follow a well established corrpa_r% pol i cy

of granting certaln increases at specific tines.' e

increases, it is argued, represent the naintenance of a

‘dynamc status quo’, not a change in conditions... Wile

this is an exception to the general rule, the Katz case

speci fical |y distingui shes between autonatic increases which

are fixed in anount and timng by conpany policy and

I ncreases which are discretionary....” (dtations omtted).

Mbr eover, Respondent presented no evi dence suggesting that
its allegedly well established wage policy had ever been nade known to
its enpl oyees so that it was coomtted to raising wages in the anount
of $.25 every July.
| do not believe Respondent’'s wage hi kes were automati c. They were not
al ways gi ven? and when they were, their amounts differed, show ng a w de
| atitude of discretion on the part of Respondent. Consideration of the
i ncreases here, coupled wth the nanner of their inplenentati on conpel s
the concl usi on that Respondent unilaterally instituted wage increases.

C Inpasse -- 1981 Raise

F nally, Respondent argues that it bargained with the Uhi on

over its 1980 raise, reached inpasse, and thereby "inplenented its

offer." (Respondent's post-hearing Brief, p. 107]

174/ The Sipulation entered into between the parties (RT.
XMI1, pp. 36-39) does not nention piece rate wage hi kes except for
an August 1, 1979 raise for onion harvesters and a July 10, 1930
raise for lettuce cutters and packers.
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It is true that once inpasse occurs, an enployer is allowed to
effectuate unil ateral changes in wages, hours, or other conditions of
enpl oynent consistent wth offers the union has rejected in the prior

course of bargaining. Aneida Bus Lines, Inc., 333 F.2d 729, 56 LRRM 2548

(1st dr. 1964), cited wth approval in MFarl and Rose Production, supra.

d course, the inpasse nust be genuine; i.e., the deadl ock was the result
of good faith bargaining of the enpl oyer and the union. A conmon reason
for not accepting a claimof inpasse is the failure of the party so
claimng to have in fact bargained in good faith. The difficulty, of
course, as always, is in determning whether good faith bargai ni ng has
occur r ed.

The National Labor Relations Board has established the
general franework:

"Wiet her a bargai ning i npasse exists is a natter of judgnent.
The bargai ning history, the good faith of the parties in
negotiations, the length of negotiations, the i nportance of the
i ssue or issues as to which there is disagreenent, the

cont enpor aneous under standi ng of the parties as to the state of
negotiations are all relevant factors to be considered in

deci di ng whet her an inpasse in bargaining existed." Taft
Broadcasting (., Inc., 163 NLRB 475, 478 (1967), aff'd sub
nom Anerican Federation of Television and Radio Artists, AFL-
AdOv. NLRB, 39 ?2.2d 622 (D.C dr. 1968).

The NLRB has al so hel d that a genui ne i npasse in-
negotiations is synonynous W th deadl ock and exi sts where, despite
the parties' best efforts to achieve an agreenent, they are unable to
do so. H-Wy B llboards, Inc., 206 NLRB 22, 23 (1973); Dust-Tex
Service Inc., 214 NLRB 398, 88 LRRM 292 (1974); B |l Cock Buick, 224
N_.RB 1094, 92 LRRM 1532 (1976)
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This standard has been adopted by the ALRB, as wel | :

"I npasse occurs when the parties are unable to reach
agreenent despite their best good faith efforts to do
so." Msaji Hc, dha Bc Farns, et al., supra

In the instant case, the facts are sinple, undi sputed, and
belie the theory of inpasse. The Lhion was notified in witing on
June 11, 1980 by Henpel that effective July 1, 1980 it was anti ci pated
that wages woul d be raised $.25 per hour to $3.50 (Rasp's Ex. 20; GC
Ex. 75 (last page)). Henpel also told Seeg about the intended raise
at the negotiating session of June 12, 1980.

Seeg indicated that in her opinion what Henpel was
proposi ng as an interi mwage was clearly not enough, and she suggested
a figure of $4.50 per hour. Henpel replied that Steeg s proposal was
too high as historically Respondent had only rai sed wages $.20 - $.25
inJuly but that he woul d consult wth Paul Bertuccio and respond wth
a counterproposal. He did not. There was no further proposal
forthcomng fromRespondent. Instead, in the interimbetween this
June 12, 1980 negotiating session and the next one of July 12, 1980,
Responder went ahead and on July 10, 1980 put into effect its intended
$.25 raise. (Sipulation of parties, RT. XMII, p. 88).

These facts hardly suggest that Respondent cane to
| npasse despite its best efforts to achieve agreenent. O the
contrary, Respondent had agreed to raise wages $.25 in July and
set cut to do so regard ess of the Lhion's presence on the
property. The fact that Henpel told Seeg that her offer of $4.50

was too high because historically Respondent

-175-



had only raised raises $.20 - $.25 indicates he had al ready cl osed hi s
mnd on the subject and was to be bound by an al |l eged past practi ce.

The fact that conditions had changed and that there was now a | abor
union to contend wth seened to be irrelevant to Henpel. By his sunmary
rejection of Seeg' s offer and failure to nake a new one, he acted as if
the Uhion did not exist.

Carrying this attitude one step further, Henpel apparently did
not even relay the Lhion's $4.50 per hour offer to Paul Bertuccio, the
only person at Respondent's pl ace of busi ness who had the authority to
accept, nodify or reject it. Bertuccio testified he instructed Henpel to
informthe UFWof the intended increase but was not even aware the Uhi on
had nmade a counterproposal. To his know edge, the Uhion had not
bot hered to respond.

;A deadl| ock caused b?/ a party who refuses to bargain in good

aithis not alegally cognizabl e i npasse justifying

uni | ateral conduct." Northland Ganps, Inc., 179 NLRB 36, 72

Soe 21 5o, |ndustiial Chion of Mer|ne and S pouildi ng Viorkers

(BethelemSeel (., Shiobuildina ODvision) v. NL.RB, 320
F.2d 615 (3rd dr.).

As in any situation in which surface bargaining is all eged,
the totality of the circunstances nust be considered. After such
consideration, | have found that Respondent has engaged in surface
bar gai ning and thi s concl usi on supports ny finding here that no genui ne
| npasse exi sted when Respondent nmade its unilateral changes in wage
rates. Respondent's conduct, in terns of both the 1979 and 198C pay
rai ses, when viewed, as well, in the context of its overall behavior at
t he
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bargai ni ng tabl e, supports the inference that Respondent intended to
institute the pay raise regardl ess of the Uhion's response and t hat
Respondent ' s decl arati on of inpasse was a devi ce for raising wages.
The effect of inplenenting the unilateral pay rai se woul d necessarily
undermne at a critical tinme the Uhion's bargai ning position.

The supposed i npasse and Respondent' s subsequent wage
I ncrease were not based on a good faith belief that inpasse had in
fact been reached and is therefore, evidence of Respondent's overall

bad faith bargai ning. MFarland Rose Production, supra. See al so, As-

HNe Farns Inc., supra;, Montebell o Rose Go., Inc., supra.

(ne of the legal duties required of an enpl oyer who
woul d bargain in good faith is that it effect no change in
wages, hours, or other conditions wthout notice to the
bar gai ni ng agent and w t hout providing the bargai ni ng agent
wth an opportunity to bargai n regarding the proposed change

prior toits inplenentation. NL.RB v. Katz, supra, Kawano

Inc., supra; Q P. Mirphy Go., Inc., supra; Mntebell o Rose

., Inc., supra; As-HNe Farns, Inc., supra, Misaji Bc dba

Bo Farns, et al., supra. It is the violation of this duty

that is alleged here; and in that none of the exceptions to
unilateral action apply, | aminpelled to the concl usi on that
Respondent indeed did violate its duty.

| find that Respondent was under a duty to bargai n
regarding its unilateral increase in wages in July of 1979 and 1980

and shall recoomend to the Board that it be found
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inviolation of Section 1153 (e) and derivatively Section 1152
(a) of the Act.
D  (hange in Method of Harvesting
1. Facts
The Second Anended Conpl aint alleges that during- the fall of
1979 Respondent changed its nethod of harvesting | ettuce and cabbage by
the use of large bins rather than small cartons, thus reducing the
anount of work available to ... enpl oyees represented by the UFW
(par agraph 9c).
Paul Bertuccio testified that during 1979 a |l arge
anount of the late | ettuce and cabbage was too snall and not
suitabl e for packaging and narketing in the regul ar boxes; and
that in order to avoi d having to pl ough under the crops, he
contracted wth Sun Harvest to purchase it. (Sun Harvest was
interested in shredding the crop for use in ready-mx sal ads.
Respondent used its own crews (nenbers of weedi hg crews as
opposed to |l ettuce harvesters) to harvest the crops and | oad
it into bins which were supplied by Sun Harvest. Qdinarily,
boxes or cartons were usually used for |ettuce and cabbage.
Javier (gja, as a wtness for the General (ounsel,
testified that a crew of 13-14 workers | oaded cabbage into
bins in Novenber, 1979 but only for 4-5 days; and that |ettuce
was placed in bins by a crewof around 13 foe three weeks in
Novenier / Decenper 1979.
2. Analysis and Goncl usi ons The General Gounsel did

not neet his burden of proving
111111
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the elenents of this allegation.@/ Frst, there is sone question

whet her a tenporary, energency neasure to save the crop, such as occurred
here, is the type of change which triggers the application of the Act.
Second, there was no evi dence that such a change actual |y affected

wor ki ng condi tions adversely or that there was any | oss of pay to the
workers or that placing the product in bins instead of cartons was nore
arduous. Actually the only evidence on this point is that Respondent
used its own workers on the bi ns—work that ordinarily woul d have gone
outside the bargaining unit; e.g., to Let W pak.

If any change in working conditions did occur, it
seens to ne that it would have had a demninus effect upon
Respondent ' s enpl oyees so that it could not be said to rise to
the level of a violation of the Act.

In any event, since | cannot find on this record that
Respondent's utilizing bins instead of boxes for a short tine in
Novenber / Decenber 1979 was a change in working conditions, | concl ude
that Respondent had no obligation to notify and. bargain wth the
certified bargaining representative over it.

| recommend the dismssal of this allegation.

E (hange by Increased Wse of Labor Gontractors 1.

Fact s
The Second Arended Conpl aint alleges that in the spring of

1980, the Respondent increased the use of enpl oyees

175/ The General Counsel did not discuss this allegationin his
post -hearing Brief.
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provi ded by | abor contractors and decreased the use of Respondent's
own enpl oyees w thout negotiating any of these changes or their
effects wth the UFW

Paul Bertuccio testified that work sl owdowns started in March of
1980 and that he personal |y saw 2/3 of a weeding crew in sugar beets
refusing to performany work; he also testified he observed fromtine to
tine nenbers of |ettuce weeding crews of Inez Villegas and Eduardo M || egas
slow ng down,. ' as well.

Bertuccio further testitifed that he and Jose Duran conpared work
progress reports from1979 wth 1980 and di scovered that the sl owdowns were
causi ng work schedules to fall way behind, particularly in the weedi ng, and
costs to doubl e. Because the weeds were getting higher wth the resul tant
reduction in the quality of the soil coupled with the higher cost in
renovi ng the weeds, Bertuccio testified he decided to bring in Qintero
earlier than nornmal for around 3-4 days. Initially, 25 workers came to
work, increasing to 40 or 45. Ho regul ar enpl oyees were laid of f.

Duran conceded that the Mllegas crews had | ess work in 1980 than

in 1979, and Quintero nore, 176/

but testified it was only because it becane
necessary to hire Quintero when Respondent's enpl oyees began partici pating
In a series of slowdowns, work stoppages, |eaving work early, and refusing
to work on Saturdays. The dates Duran could identify when this activity

took pl ace

176/ The parties stipulated that Manuel Salinas referred fewer
workers to Respondent in 1980 than in 1979 (RT. '23, p. 148).
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were My 2, late July, and August.

Eduardo M|l egas testified that there had been el even work
stoppages in his crew beginning on July 24, 1980. Hbope Beltran
testified she observed union activity on July 25. Inez M| egas,
testified there had been sl owdowns in his crewin June and work
st oppages in July.

As a rebuttal wtness, Ramro Perez testified that work
stoppages to protest the lack of progress in negotiations started in the
fall of 1979; but he denied that there were any work stoppages or
slowdowns in Inez Millegas' crewthe first six nonths of 1980, although
he acknow edged that he had been accused by Duran in My and Henpel and
Ms. Bertuccio during June negotiating sessions or organizing sl ondowns
during that period.

2. Analysis and Goncl usi ons

There can be no doubt that Quintero did nore work for
Respondent in 1930 than in 1979. Both Beltran and Duran so testified
wth Duran adding that Quintero' s workers actually did work in 1980 that
had been done in 1979 by the Villegas crews. But according to both
Bertuccio and Duran, this fact cane to pass only because of the series
of sl owdowns, work stoppages and other activity that occurred.

A though the specific dates of this 1980 activity are not
certain, what did occur was consi dered enough of a problemthat Quintero
was cal l ed upon to performservices in excess of what he normal |y did.
The specific probl em however, is to resolve the conflict in the

testi nony over whether the
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first slowdows in 1980 occurred in the spring. Paul Bertuccio
testified he observed it in March in the sugar beets, thereby
necessitating the hiring of Quintero. Duran placed this occurrence
later—in Myy. But Ramro Perez testified, as a rebuttal wtness, that
he worked in the Inez Mllegas crewduring the first six nonths of 1980
and that there were no sl owdowns or work stoppages during that tine.

| credit Respondent’'s version. Both Paul Bertuccio and Jose
Duran testified convincingly that the sl owdowns and ot her | abor probl ens
took place in the spring and continued on through the summer. Both were in
a position to know whether this occurred and to act accordingly. Further,
Perez acknow edged that he had been accused in May by Duran and then by
Henpel and M's. Bertuccio of organi zi ng sl owdowns and work stoppages. This
does not, of course, prove that Perez was so engaged, but only that there
was apparent|y sone kind of |abor activity occurring in the spring of 1980
that necessitated, at least in the enployer's mnd, the bringing in of
Qintero. In addition, Perez testified only as to his experiences in |nez
Vill egasml crewwhile it is possible that sl owdowns occurred either in

anot her crew or at another sugar beet field that Perez was not aware of.

| assune the General Gounsel woul d argue@/ that the

- 177/ Paul Bertuccio was not sure but thought the sl ondown
was in the Inez M11legas crew

178/ The General (ounsel did not address this allegation in his
post -hearing Brief.
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Respondent shoul d have notified the Uhion about its decision in the
spring of 1980 to utilize the services of Quintero earlier than
usual . Thus, the question really is whether, in response to

sl ondowns or ot her |abor disruptions, an enpl oyer, such as
Respondent, rmay nmake unilateral changes w thout consultation wth the

union. | think it can. In Tines Publishing Go., 72 NLRB 676 (1947)

it was established that the enpl oyer had no duty to bargain wth the
union as to its decision pernanently to repl ace strikers and the
manner in which that replacenent would be effected. See al so, (ol ace

Brothers, Inc., 6 ALRB No. 56 (1980).

As to subcontracting out work during a strike, the NLRB
appears to require bargai ning only when the arrangenent is intended
to be pernmanent and thus has inpaired the scope of the bargai ni ng
unit and the status of the union. If, however, the subcontracting is
intended as a tenporary neasure to aid the enpl oyer to keep its
operations intact during the strike, there is no duty to bargain
about the decision. Gernman, "Basic Text of Labor Law', Vést
Publ i shing Gonpany, &. Paul, Mnnesota, 1976, at p. 436. See,

Enpi re Termnal VWrehouse (o., 151 NLRB 1359 (1965), 58 LRRM 1589
(1965), enf'd sub nom General Drivers Local 745 v. NL. RB., 355
?.2d 342 (DC dr. 1966); Southern Galif. Sationers, 162 NLRB 1517
(1967).

| viewthe hiring of Quintero in the spring of 1980 as
bei ng equi valent to a subcontracting to neet the needs of the
busi ness occasi oned by the sl owdown and other activity. A though the

cases cited above concern strike activity, | see
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no difference, except in degree, so far as disruptions to
the enpl oyer's busi ness, between a strike and a sl ondown. The
legal principle is the sane.
For all the foregoing reasons, | recormend the di smssal of
this allegation. 19
E Changes in P anted Acreage
The Second Anended Conpl ai nt al | eges that during 1980 Respondent reduced
its planted acreage of tonatoes, cabbage and onions and increased its
pl anted acreage of sugar beets, all wth the net effect of reducing the
anount of work avail abl e to be done by enpl oyees represented by the UFW
1. Onions
a) Facts
nions are pl anted anywhere from Decenber 15 through My 1,
dependi ng on weat her and narketing conditions. |n Decenber, 1979,
Paul Bertuccio planted forty acres for the 1980 harvest. |n January
and February, he planted another forty acres in each nonth, and in
March, 20-30 acres.
b) Anal ysis and Concl usi on The
allegation in the Gonpl ai nt charges that

179/ For the sane reasons stated above, | recommend the
dismssal of paragraph 10(c) of the Second Anended Conpl ai nt whi ch

al l eges that Respondent gave nore work to Quintero in order to _
discrimnate agalinst its own enpl oyees to di scourage union support in
violation of Sections 1153 (c) and (a) of the Act. | have found that
Respondent' s conduct was justified 'by business necessity. | do not
find that the greater utilization of Quintero in 1980 was done for
the purpose of discrimnation.
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Respondent reduced its planted acreage of onions. But | can find
nothing in the record to sustain this portion of this allegation.
2. Cabbage
a) Facts

Paul Bertuccio testified that he increased his cabbage acreage
in 1979 from5-10 acres to 100 because he had purchased a stitcher truck
that nade cartons. However, because of bad narket conditions, he was
forced to pl ough under sone of the acreage and never harvested ot hers.

As to 1980, he testified that he had pl anted 40 acres in
Qct ober, 1979 for the January-Mrch harvest, that he had pl anted anot her
20 acres in August, 1980, and that it |looked as if he mght have 100
acres again by the end of the year, the sane as 1979. 180

b) Analysis and Goncl usion The allegation in the

Gonpl aint is presunably based on

180/ Bertuccio had initially, as an adverse wtness on July 12,
1980, testified that no cabbage had been planted in 1980. Later on
direct as part of Respondent's case on August 20, 1980, he pointed out
that he had planted 40 acres in Qctober of 1979 for the January - March,
1980 harvest. He also testified, as shown above, that he woul d probably
have 100 acres in 1980. Bertuccio' s expl anation of this apparent
i nconsi stency was that in July, the General Gounsel had asked hi mhow
much cabbage he had planted in 1980, and that he had answered "none"
because in fact, his 1930 cabbaﬂe was planted in 1979 and that he had
not planted any in 1980 up to that tine. He also stated the General
(ounsel did not: ask himwhen the cabbage was harvested. A review of
the record supports Bertucci o.
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Bertuccio's early testinony as an adverse wtness that he planted no
cabbage in 1980. As this woul d have been a decrease over 1979 when 100
acres were planted, General (ounsel woul d ar gue@ that this change
shoul d have been negotiated wth the Uhion. However, | have concl uded
that Bertucci o shoul d be credited when he testified he woul d probabl y
plant 100 acres by the end of 1980. This being the case, his 1980
acreage woul d have been the sane as 1979; and there is no change that
woul d requi re bargai ning, assumng arguendo there was such an obligation
inthe first place. In any event, it is inpossible to determne in a
hearing that ended in Septenber 1980 whet her Respondent’s cabbage
acreage in 1980 woul d be I ess than or nore than what it planted in 1979.
| therefore, have insufficient information on which to base a findi ng.
3. Sugar Beets and Tonat oes
a) Facts
During 1979 only 200 acres of sugar beets were pl anted,
but in 1980 this figure rose dranatically to 650 acres. Paul
Bertuccio testified there were two reasons for this: 1) because
he had | ost as purchasers two canneries that had bought his tomato crop
in 1979, he had additional land for farmng he had not previously
counted on; 2) governnental reports indicated to himthat sugar supplies

were down, thus suggesting a ready narket. As a result, according to

Bertuccio, he entered into a nunber of planting contracts wth

181/ General (ounsel did not discuss this allegation in his post-
hearing Brief.
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Lhion Sugar Go., the first such agreenent being signed i n Decenber
of 1979, and the last one in April, 1980. Bertuccio planted 100
acres in Decenber of 1979, 200 acres in January, 1980, 200 acres in
February, 1980, and 30-40 acres in March of 1980.

Bertuccio admtted that he did not notify the UFW of
his decision to increase his acreage in sugar beets, and there
was no bargai ning over it.

Bertuccio also testified that generally sugar beets fit
into the mddl e range of |abor intensive crops but that in 1980,
because of extensive weeding that was required, they were highly
| abor intensive. For the past 10-11 years sugar beets had been
custom harvested, and Bertuccio testified that he saw no reason to
change this pattern in 1980. However, he testified that no final
deci sion on this had been nade.

As to tomatoes, Paul Bertuccio testified that he used to own
his own tonato pi cking machine but sold it around 1977 because he
needed t he personnel used to operate the nmachine on other crops. S nce
1976, Tony Lcnmano, a custom harvester, has provided the nachi ne and
| abor to harvest Respondent’'s tonatoes. In 1979 Respondent grew 300
acres of tomatoes but only 80-90 acres in 1980. Paul Bertuccio
attributed this decline to the fact that two cannery conpani es di d not
renewtheir tomato contracts for 1980. First, N W Packi hg Conpany on
Sept enber 24, 1979 inforned Bertuccio that it coul d nake no advance
coomtnent for 1980 (Rasp's Ex. 7). Second, the Del Mnte Corporation
advi sed hi mon Qctober 26, 1979 that it woul d not purchase his
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tonatoes for the 1980 season (Resp's Ex. 6).

This informati on was passed on to the UFW O Cctober 12,
1979 Henpel verbally informed Steeg that there was to be a reduction in
tonmato acreage of around 250 acres because of the possible | oss of the
cannery contracts. Subsequently, on Novenber 7, 1979 Henpel wote Steeg
(GC Ex. 41) that Respondent woul d not grow tonatoes any | onger and
that this decision "nay or may not have an effect on ' the bargai ni ng
unit." Again on Decenber 5, 1979, Henpel wote Steeg to reiterate that
Respondent had lost its cannery tomato contracts. (GC Ex. 45).

b) Analysis and Goncl usi on

As the Second Arended Gonplaint alleges it to be
an unfair labor practice for Respondent to have unilateral |y decreased
Its tomato production, | again have to assume@ that General Counsel
woul d argue that Respondent had a duty to notify the Uhion of its
deci sion to decrease its 1930 tomato acreage, owng to the loss of the
cannery contracts', and to bargain wth the UPWw th respect to that
decision and its effects on the bargai ning unit.

d course, the Lhion was notified about Respondent's plans to
discontinue its 1980 tonatoes. | have, however, concluded that

Respondent ' s conduct wth respect to this notice

182/ The General Gounsel failed to address this allegation in his
post -hearing Brief.

Iy
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was a further exanpl e of Respondent's surface bargai ning. 183/

But to say that Henpel gave confusing and msleading information i s not
to say that the Lhion had a right to decision bargai n over the subject
nmatter. The threshol d question then is whether such a duty existed in
the case of tonatoes.

I think not. This crop has been custom harvest ed- by Lonano
since 1976. It seens to ne that since tomato work was traditionally
non-uni t wor k,&u Respondent had no duty to bargain wth the Unhion over
its decision to drastically reduce it. As this work never bel onged to
the bargaining unit in the first place, a H breboard analysis, infra,
IS not necessary.

Seeg also virtually conceded that the elimnation of the
tomat o crop woul d probably not affect the bargai ning unit enpl oyees.
Her interest was in | earning what Respondent intended to grow on the
| and thereby freed up by the discontinuance of tonatoes and negoti ating

over sane. As she

183/ | found (in Section V B(10), supra) that the information
submtted to the Whion by Henpel regarding Respondent's plans was
conf usi ng and sonewhat | naccur at e.

184/ There is, of course, the possibility that pre-harvest work
in tonat oes was perforned by Respondent's own enpl oyees. But the
evidence is insufficient for ne to nake a finding as to what work was
performed and who did it. Further, | do not recall any evidence of
anyone being laid off as a result of the reduction in tonato acreage.
See, Dstrict 50, UWv. NL. RB (Alied Chem Gorp.), 358 F. 2d 234
(4th dr. 1966).

Iy
Iy

111
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stated in her Novenber 12, 1979 letter to Henpel (GC Ex. 41):

“...1 remnd you that the Lhion's position is that any change

which affects the wages, hours, and/or working conditions of the

bargai ning unit workers shoul d be bargained wth the Uhion. The

Lhi on sees no reason why the discontinuation of the cannery

tomato harvest/ which was not perforned by bargaining unit

wor kers according to you, should in any way curtail or cutback

bargai ning unit work, but in fact opens up | and which coul d be

farned in such a way as to increase bargalining unit work."

This brings us to the question of whether a duty existed
on the part of Respondent to bargain wth the Union over its
decision to increase its planted acreage in sugar beets from 200
acres to 650 acres.

Initially, it should be nentioned that it appears clear that
the decision to termnate tomat o producti on because of the | oss of the
cannery contract had reprecussions for bargai ning unit enpl oyees
because the loss resulted in the planting of at |east 200 nore
acres@ In sugar beets than in 1979. In view of the weedi ng and
thinning requirenents, it is obvious that the decision for nore sugar
beet acreage, irrespective of whether they were custom harvested, woul d
have had an inpact on the bargaining unit enpl oyees, at least in the
sense that additional pre-harvest wor k@/v\oul d have been nade
avai l abl e to them

However, | amunaware of any ALRB deci sion extendi ng the right

of a |l abor organization to negoti ate over a nanagenent's

185/ As the precedi ng di scussion indicated, Respondent grew
of tomatoes in 1979; 80-90 in 1980.

186/ | find here that the record reflects that pre-harvest work
in sugar beets was perforned by Respondent's enpl oyees.
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deci sion of what to produce —in this case its decision to increase its
acreage in a certain crop. The issue is novel because generally the
question arises in the context of whether an enpl oyer who tends to

close, termnate, or transfer a portion of work froma bargai ning unit

shoul d submt that intention to the negotiating process i nasmuch as
said decision affects the enpl oyees terns and conditions of enpl oynent

by decreasing or elimnating entirely bargaining unit job

opportunities. H breboard Paper Products Gorp. v. NL RB., 379 US

203 (1964); Brockway Mbtor Trucks v. NL.RB., 582 F.2d 720 (3rd dr.

1978); C(rark Trailers, Incorporated, 161 NLRB 561 (1966).

Here the General Gounsel woul d presunably ar gue@/

1) that the Unhion shoul d be notified about Respondent’s decision to

i ncrease sugar beet production; and 2) the Uhion shoul d have been

consul t ed about whet her Respondent was goi ng to have the

crop customharvested again so it coul d have had the opportunity to

negotiate over the work bei ng perforned by bargai ning unit enpl oyees
| agree with Respondent that the decision to increase sugar

beet production lies at the core of managerial discretion and i s not

subject to the bargai ning proces. (Respondent’'s post-hearing Brief,

pp. 111-114). In Hbreboard, supra, the enpl oyer subcontracted out

work that had previously been done by bargai ni ng unit enpl oyees and

termnated sai d enpl oyees, as

187/ The General Gounsel did not discuss this issue in his post-
hearing Bri ef,
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well. It refused to bargain wth the union over the issue. The U S
Suprene Gourt held that the enpl oyer had refused to bargain over a
nmandatory subject natter and was guilty of a violation of Section
8(a)(5) of the NLRA
M. Justice Sewart in a concurring opinion which is often
cited for the legal principle involved here limted the "condition of
enpl oynent” over whi ch an enpl oyer woul d have to bargai n by excl udi ng
t hose deci si ons which "are fundanental to the basic direction of a
corporate enterprise or...infringe only indirectly upon enpl oynent
security,”
"Nothing the Gourt hol ds today shoul d be understood as
i mposing a duty to bargain collectively regardi ng such
nmangeri al decisions, which lie at the core of entrepreneuri al
control. Decisions concerning the coomtnent of investnent
capital and the basic scope of the enterprise are not in
thensel ves prinarily about conditions of enpl oynent, though
the effect of the decision nay be necessarily to termnate
enpl oynent," 379 US at 223.
The decision as to what is to be grown goes to the
very heart of the farmng business. | do not see how requiring
a farner to negotiate wth the union over a basic nanagenent
deci si on such as-an increase in the nunber of acres devoted, to
sugar beet production woul d, acconplish the purpose of bringi ng
to peaceful resolution problens vital to the interests of both
nmanagenent and | abor. To require such bargai ni ng woul d
significantly abridge the farner's freedomto manage his own
busi ness.
If the General (ounsel were to contend that the Uhion had
the right to negotiate over the decision to enpl oy customharvesters to

harvest the increased sugar beet acreage, this
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argunent nust likewse fail. Inthe first place, any such duty to
deci sion bargain on this issue arose only at the point that Respondent
nade its decision as to who was to do the sugar beet harvest for it.
The requirenent of decision bargai ning does not nean that an enpl oyer
nust defer naki ng a deci sion concerning terns and conditions of

enpl oynent until it has first conferred wth the union. The
reqguirenent is that once the decisionis nade, it nmay not be

i npl enented wthout first giving said union a chance to discuss it and

offer alternative ideas. Lange Conpany, 222 N_RB 558, 563 (1976).

See al so, Crark Trailers, |Incorporated, supra.

In this particular case, there is evidence that the decision
had been nmade to plant significantly larger nunbers of sugar beet
acres in Decenber, 1979, January, February, and March of 1980 but t hat
the decision as to whether sane were to be cust om harvested had not
yet been nade. Paul Bertuccio testified that for the past 10-11 years
his sugar beets had been custom harvested, and that he saw no reason
to change that in 1980; but he also testified that at the tinme of the
hearing no final decision had yet been nade.

| find that there was no duty to deci sion bargai n over who
was to harvest the sugar beet crop because the legal obligation,
assumng arguendo it existed, had not yet arisen.

Second, in that Respondent had a past practice of-custom
harvesting its sugar beet crop, that practice should be treated as
the status quo so that the enpl oyer's decision could continue to be

nace "unilaterally" wth bargai ni ng necessary
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only if there were a departure fromthat past practice. Gernan, "Basic
Text on Labor Law' Veést Publishing Conpany, S. Paul, Mnnesota, 1976,
at p. 522. See also, Vestinchouse Hec. Gorp., (Mansfield P ant), 150
N_LRB 1574, 58 LRRM 1287 (1965).

| recommend the dismssal of this allegation”.
F. Sale of Respondent's Garlic Qop
1. Facts
The Second Anended Gonpl aint alleges that in the fall of
1979 Respondent assigned to anot her enpl oyer the harvest of garlic
pl ants, thus reduci ng the anount of work avail able to enpl oyees

represented by the UFW
Bet ween 1975- 1978 i ncl usi ve, Respondent harvested its

own garlic crop using |abor contractor Quintero. 188 1979

Respondent planted and naintained its ow garlic, but Paul

Bertuccio testified that Jon Vesseyﬁg/ in June of 1979 bought

190/

Respondent's early garlic crop of 40 acres =— for seed (as opposed

for marketing) purposes. \essey, using his own crews,

188/ 90% of this crop during this tine period was sold to
Vessey Foods.

189/ There was sone confusion on Paul Bertuccio' s part as to
whomhe sold his garlic. A one point he testified he sold it to Jen
Vessey. Later, however, he testified he sold it to Vessey Foods which
sold It to Jon \essey.

190/ There was also a second crop of garlic of around. 20
acres whi ch was harvested in late 1979 by Quintero' s enpl oyees.
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harvested the garlic bought fromRespondent in July and early

August, 1979. According to Bertuccio, this arrangenent was

wor ked out between hi mand Vessey in Novenber, 1978@

around planting tine.

Grlic is generally a very | abor intensive crop,
especially if harvested for narket because of the requirenent
of toppi ng.@ In this case, however, topping was not required
as the garlic was harvested strictly for seed.

2. Analysis and Goncl usi on

The General Gounsel argues that Respondent "sold out from
under the union the work of harvesting two-thirds of the garlic crop”,
work that had customarily been done by Quintero' s enpl oyees, whomthe
UFWrepresents; and that there was no economc energency requiring such
a sale that woul d prevent bargai ning. (General (ounsel's post-hearing
Brief, pp. 22-24). General Qounsel further argues that Respondent's
failure to notify the Unhion before conpletion of the garlic sale to
Vessey was a violation of its duty to bargai n over the decision to

partially close a part of the business and over the effects thereof.

191/ The UFWwas certified on Novenber 17, 1978
(CGertification No. 77-RG13-H (GC E. 2).

192/ Garlic prepared for narket requires picking up each
I ndi vi dual bunch and cutting off the roots and top.

Iy
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: . . : 1
An issue of this nature usually involves two questi ons:g’/ does

the duty to bargain in good faith require that Respondent bargain with the
UFWregarding its decision to sell its early 1979 garlic crop to Jon
Vessey?; 2) does the duty to bargain in good faith require only that
Respondent bargain wth the URWover the inpact or effect of its decision to

sell its said garlic crop to Vessey?&"/

193/ Though not discussed in the briefs, there is possibly a third
question. Vs there any duty at all on the part of the Respondent to
bargain over the garlic sale in viewof the fact that the UAWwas not
certified until Novenber 17, 1978, and the decision to sell was possibly
nade before that date. (Paul Bertuccio testified his decision was nade
sonetine in Novenber, and it is not clear if this occurred before or
after the certification). | find such a duty to bargain existed even
where the deci sion predated the Novenber 17, 1978 certification. The
Galifornia Suprenme Gourt just recently uphel d the ALRB i n deciding that
an enpl oyer may not decide to unilaterally change the terns or
conditions of enpl oynent during the pendency of el ection objections and
prior to certification. Hghland Ranch, No. LA 31359, @ Gl 3rd,
(S(igtB S;T’Del’ 10, 1981. See also, Sunnvside Nurseries, 6 ALRB No. 52

194/ In this case, however, counsel for Respondent in his letter
to ne of July 30, 1981 acknow edges that an enpl oyer is obligated to
bargain over the effects caused by inpl ementing his decisions. The
guestion of effect bargai ni ng does not appear to be at issue inthis
case.

1t
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The initial question is how Respondent's sale to Vessey of
the spring garlic crop and Vessey's harvest of same is to be
characterized. Is it a partial closure, a partial business
di sconti nuance, a sale of a part of a business, or a subcontracting?
Here is where it is difficult to apply traditional industrial business
concepts to the agricultural setting. Wile in a sense an agricul tura
product nay be sold or a product discontinued or certain crops
relocated on different fields and others left dornmant, it is also true
that the essence of the business —the |and-renains, of course, intact.
Respondent sold its crop but retained the ownership of its land to be
harvest ed anot her day. Thus, Respondent did not sell the business in
the sense that it wthdrew fromor took itself out of the business of
grow ng garlic (or any other crop) on that parcel of land nor did
Respondent partial ly shutdown in the sense that it renained in the same
busi ness in other locations but closed out its farmhere.

It seens to ne that subcontracting woul d best describe the
busi ness rel ati onshi p between Respondent and Vessey in that Respondent
used the enpl oyees of another conpany to performwork or services that
previously were perforned by enpl oyees of the bargaining unit. The
only difference is that the service being perforned by Vessey is not
for Respondent —it is for Vessey, he being the purchaser of the crop
But I'mnot 'sure the difference is all that neaningful in terns of the
potential inpact on the enpl oyees.

In any event, | regard the sale of the garlic crop
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to Vessey to be anal agous to the act of subcontracting and

wlill treat the matter as such. 195/

The maj or | egal precedent for determning whether "terns and
conditions of enpl oynent” can be read to restrict Respondent's decision to

sell his garlic crop to Vessey is H breboard Paper Products Corp.v.

NL RB., supra, a subcontracting case, discussed in part E of this Section.

It seens to ne that H breboard and many of the cases followng it require,
as a test for decision bargaining, that a significant adverse inpact on the
bargai ning unit be shown as a result of the'-subcontracting deci sion.

Dstrict 50, UMWWv. NL.RB (Alied Chem CGorp.), 358 F.2d 234 (4th Qr.

1966) ; Vestinghouse Hec. Gorp. (Mansfield Plant), supra, 1SO N.RB 1574, 58
LRRM 1257 (1965). It has, in fact been held that there is no duty to

bargain if no bargaining unit enployee is laid off or has his working hours
reduced because of the subcontracting. UAW Local 133 v. Fafnir Bearing

., 382 US 205 (1965).

In the present case, the General (Gounsel failed to show any
adverse inpact fromthe sal e of the 40 acres. There was no evi dence of
| ayoff, reduced hours, or reduced pay. This is because in all |ikelihood
there was little or no inpact. The 40 acres conprise a mniscule part of
Respondent ' s operation —it grows 1400 acres in lettuce al one. And since
this particular garlic was harvested strictly for seed, the evidence
suggest s there was | ess labor involved than had it been harvested for

nar ket .

195/ It is worth noting that the Gourt in F breboard, supra, pointed
out that the termnol ogy of "subcontracting" or contracting out has no
preci se neaning and is used to describe a variety of business arrangenents.
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Moreover, in F breboard, M. Justice Sewart, in his concurring
opi ni on, enphasi zed that one of the inportant factors that nade the
subcontracting a mandat ory subject there was the fact that the enpl oyer
had acted in an effort to cut costs by reducing the workforce. Here,
there is no such evidence. Respondent acted because he had an
opportunity to earn capital off the early sale of his crop, a traditional
nanagenent prerogative. Unhder these circunstances, its actions were
lawful , particularly in viewof the fact that there was no denonstrabl e
adverse inpact on the enpl oyer.

A though not directly on point, since it involved a partial
closure, a recent decision of the US Suprene Gourt is worth noting.

In First National Mintenance Gorporationv. NL RB, US|, 49

US LW 4769, June 22, 1981, the Gourt, concerned that nanagenent have
a freer hand to operate a profitabl e business, directed that a bal anci ng
test be enpl oyed.
“...in viewof an enployer's need for unencunbered deci sion
maki ng, bargai ni ng over nanagenent decisions that have a
substantial inpact on the continued availability of
enBonnent shoul d be required only if the benefit, for
| abor - managenent rel ations and the col | ective bargai ni ng
rocess, outwei ghs the burden placed on the conduct of the
usi ness." 49 USLWat 4772.
The Gourt then went on to say that under the bal ancing
test, a decision to partially close a part of a business for
econom c reasons outwei ghed any right of the union to partici-

pate i n deci sion bargai ni ng:
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"W conclude that the harmlikely to be done to an

enpl oyer's need to operate freely in decidi ng whether to
shut down part of its business purely for economc reasons
outwei ghs the increnental benefit that mght be gai ned
through the union's participation in naki ng the deci sion,
and we hold that the decision itself is not part of Section
8(d)'s "terns and conditions'." (footnotes omtted) 49
WL Wat p. 4774.

| recommend the dismssal of this allegation.
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| X The D scharges

A D scharge of Ruben Quaj ardo
1. Facts
Ruben Quaj ardo was hired by Duran in 1979 as a | ettuce
cutter. According to Quajardo, at the tinme of his hiring Duran, w thout
specifical ly nentioning the UFW told himthat he woul d hire hi mbut
that he didn't want himto cause troubl e because others had pl aced uni on
banners in the fields and on Respondent's stitcher truck. 196/ Quagj ardo

testified that he was wearing a buckle wth the UFWinsignia at the tine

of his hiring.
Quaj ardo also testified that he was fired by his forenan,
Eduardo M I | egas,liw who inforned himit was on Duran's orders, and that

Millegas told himthat sane day to cone to the ranch at 10:30 a.m the
follow ng norning to pick up his paycheck. In this sane conversati on,
according to Quajardo, M| egas specifically asked himto tell his co-

worker, Juan Myjica, that he (Mjica) was not fired and coul d conti nue

to work at Respondent's. @/GJaj ardo testified that he inforned

196/ Jose Cortez, a union |eader in Eduardo M|l egas' crew during
1979, testified that in My of 1979, prior to Quajardo and Mjica
bei ng hired, nore than one-hal f of the nenbers of the crew had
pl aced UFWflags on their cars and parked them al ongsi de the fiel ds.

197/M | legas is sonetines referred to as "Lal 0".

198/ On cross-exam nation, however, Quajardo testified that it
wasn't until two weeks after his last day of work that he | earned he
was termnated; and it was at that tine that he was inforned that he
should tell Myjica to report for work the next day.
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Villegas that he woul d not be used in this way and that M| egas
shoul d i nformMjica hinself.

Quaj ardo testified that he was initially told by Vllegas
he was being laid off for lack of work; then later was tol d he was
fired.

Quaj ardo acknow edged that his work had been criticized by
Villegas but testified that he never found out the reason for his
di schar ge.

B. DO scharge of Juan Myji ca@/

1. Facts

Juan Mpjica was hired around April /My, 1979 with the hel p of
his friend Ruben Quaj ardo, who introduced hi mto Eduardo Mllegas. Both
he and Quaj ardo travel ed together to work from Sal i nas.

Mbjica testified that Duran becane aware that he (and
Quaj ardo) were uni on supporters approxi natel y one and one-hal f nont hs
after he started working at Respondent’'s. Frst, Myjica related an
incident in June or July of 1979 in which Duran said to himand Quaj ar do,

"Chavi sta, cone and have a beer. « 200/

199/ During the course of the hearing but before Mjica had been
called as part of General (ounsel's direct case, the General Gounsel
orally noved to amend Paragraph 10(b) of the Frst Arended Conpl ai nt
to include an allegation that Juan Mjica, |ike Ruben Quaj ardo,
was di scharged because of his support for the UFW Mjica
had been part of the original -charge, Case No. 79-C&330-SAL (G C
Ex. Kb)), and there was no objection fromRespondent (RT. X1,

p. 10). The anendnent was al | oned.

200/ Jose Cortez, also testified that on one or two occasions Duran call ed

wor kers "Chavi stas" but that "he was |aughing, but he wasn't saving it as
discrimnation, or anything, he was saying it jokingly." (RT. Xv, p. 12)
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According to Myjica, both he and Quaj ardo joined Duran, both drank beer wth
himfor an hour and that during their conversation Duran offered him
(Mvjica) the job of forenman, which he turned down, saying there were nore
benefits being a UFWnenber. Mjica also testified that during this
conversation Quaj ardo expressed synpathy for the UZ\N@

And second, Mpyjica testified that he spoke to sone

of the workers, including dlberto Ganboa, infra, about unionizati on2—02/ and

that Duran saw hi mand | ear ned what he was doi ng.

O the day of Quajardo' s discharge, Septenber 19, 1979. Mjica
testified that he was working in a cabbage trio wth Quaj ardo and Ganboa,
and that after 5:00 p.m (later changed to between 3:00-5:00 p. m)

Quaj ardo's work was critici zed@/i n front of the entire crew because the

204

cabbage heads that were bei ng boxed were too snall . Mbjica also testified

that Vllegas

201/ There is no corroboration for this conversation. A though Quaj ardo
testified after Myjica, the General Gounsel chose not to ask Quaj ardo about
Duran's al l eged reference to "Chavistas" or about the alleged subsequent
conver sati on.

202/ Myjica's first nention of this union activity cane only on cross-
examnation by Respondent. It was not nentioned during the direct case.

203/ Mvjica testified that he had worked in the sane trio for the previous
1-2 weeks and Quaj ardo had not been criticized during that tine frane.
However, he admtted that he didn't knowif Guajardo’ s work had been
criticized before then because Respondent had been regul arly changi ng t he
conposition of the trios. Mllegas testified he had criticized Qiuajardo’ s
wor k 2-3 weeks before Sept enber 19.

204/ Mpjica testified he couldn't renenber who the packer was. It
was Quaj ar do.
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took two heads of cabbage out of the box and pl aced themon the ground.
A though he didn't think GQua ardo pl aced t hese cabbages back in the
box, or that MIlegas returned to talk to Quajardo, as MVillegas had
testified, infra, Mjica admtted that he wasn't watchi ng Quaj ardo the
whol e ti ne.

At the end of the day, according to Myjica, Mllegas told
hi mwork had been sl ow ng down and that on the foll ow ng day he woul d

be called to be inforned where the work was going to be.@/

Mbj i ca
testified that the foll ow ng day he recei ved no phone call so he went
to the hone of Jose Cortez at 6:00 a.m to see if he knew where the
crew was wor ki ng because Gortez was the one to be called if work was
available. A that tine he asked Gortez to notify Mllegas that he was
at Gortez' house so he could be called there if there was work.
According to Myjica, he, Qortez and Quajardo spent from6:00 a.m to
noon outsi de of Gortez' house talking and waiting for a call. Mjica
testified that around noon Cortez received a call, and then related to
Myjica that he (Gortez) was given work but that Myjica and Guaj ardo
were not. (Cortaz left togoto V\ork,@/ and Myjica testified he
remained at Cortez' house until later when he finally decided to go
to the ranch anyway because he stated he really was not sure if there

was work or not.

205/ Odinarily, the forenan would tell the worker at the end of
the day which field to report to the next day.

206/ Nei ther Gortez nor Quaj ardo corroborated these events.
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Mbjicatestified he arrived at the ranch at 3:00 p.m,@/

observed the entire crew including Gortez, working as usual,

and went to speak to Paul Bertuccio. Finding him Mjica testified
he asked Bertuccio if he had been laid off and was told, "no".
According to Myjica, he then asked Bertuccio for his pay

check (it was payday), was inforned that Duran had it, and
thereafter went to find Duran and to al so i nquire why he

wasn't working. Mjica testified that when he encountered Curan,
the latter cursed himand told himto go to hell. According

to Mjica, both Gortez and Quajardo were present during this

208/
conversation. —

After this alleged conversation wth Duran, Myjica testified
he went to see Millegas and told himthat it woul d have been a | ot

sinpler if he (MIlegas) had told himthe day before that there was no

| onger any work for hi m209/ According to Mjica, Mllegas said it was a
result of Duran's order. 210

207/ The 3:00 tine was in response to a question fromne. Earlier, in
his direct examnation, Mjica testified he spoke to Bertuccio at 2: 00
p.m A another point, he testified Cortez had left his house around
noon and that he (I\bjlpa) also left wthin 10-15 mnutes thereafter to
go to Respondent's offices.

208/ Nei ther Cortez, Quaj ardo, nor Duran were asked about this
al | eged conversation nor did they corroborate its occurrence in any
ot her way.

209/ n direct examnation, Myjica did not testify M| egas
told himhe was actually fired. Mich later in his testinony,
inanswer to a question fromne, he testified that he was tol d
he was fired.

210/ Mvjica testified that Cortez was present during this-

conversation and that Duran was only 20 feet away. Neither Cortez
nor Duran corroborated the al | eged conversati on.
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Al berto Ganboa, the third nenber of the trio, testified that
he had been working with Quaj ardo and Myjica 3-4 weeks when M | | egas
criticized Qg ardo for the size of the cabbages he was putting into the
boxes. 2 According to Ganboa, Quajardo tried to find |arger cabbages but
was unsuccessful because they were all pretty nuch the sane size. Ganboa

did not recall seeing Quajardo deliberately trying to put ' snaller
cabbages back into the box.

Ganboa testified that the entire crew including Qiaj ardo
and Myjica, were UPWsupporters but that Myjica did not do anything
different to assist the UFWor organi ze the crew fromany other worker.

Jose (ortez was also called as a wtness by the

General ounsel. He testified that he was the UPWrepresentati ve
in Eduardo Villegas' crewin May of 1979 when Quaj ardo and Mjica
joined the crew (ortez further testified that the workers in his crew had
not worked under UFWcontracts but that word got around that both Guaj ardo
and Myjica had so fromtine to tine during | unch or breaks workers woul d
ask Quaj ardo and Mjica about what benefits the UFWcoul d give. Qortez

also testified that Villegas was present during conversations in which

wor kers di scussed the union, but Gortez was not specifically

211/ On direct examnation, Ganboa testified that only Qiaj ardo was
criticized. Later in his testinony, however, in answer to a question from
ne, he added that Mbjica was also criticized Mjica did not testify that he
was criticized.

212/ Duran readi |y acknow edged that he was aware that Cortez was a UFW
| eader but denied that he knew Mjica or Quajardo were also. Seeinfra.
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asked if Millegas was present during any of the tines Quaj ardo or
Vi || egas were speaking to the workers about the Unhion. According to
Qortez a vast ngjority of workers in his crew were uni on supporters.
The foreman, Eduardo M|l egas, testified that it was his
job, among other things, to see to it that snall cabbage heads were
not cut; but that if they were cut, that they should not be packed
in the box.@ According to M1legas, this had been a problemin the
past wth Quajardo; and 2-3 weeks prior to his discharge on
Septenber 19, he had di scussed the matter wth him sonetines as
often as 2-3 tines a day. Mllegas testified that this criticism
hel ped for a tine as Quajardo woul d i nprove his job perfornmance,
only to | apse back into old habits again.

O Septenber 19, 1979 M|l egas again criticized 21

Quaj ardo' s packi ng havi ng di scovered six or seven snal |
cabbages in the box. Mllegas testified that he then personally renoved
these snal | cabbages fromthe box, |eft Quaj ardo, noved up the field,
| ooked back, and observed Quaj ardo pi cking up the sane snal | cabbages
and putting themback into the box.

According to Villegas, he then returned to where Quaj ardo

was, told himnot to do that again, at which point

g’/\/1 |l egas testified that the nornmal box shoul d contain 24

cabbage heads and wei gh 45 pounds.

2iv\/illegas testified he called only Quajardo’' s attention to this

probl em because, as the packer, he was prinarily responsible for what
utinately went into the box.
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Quaj ardo angrily told himthat others were doing it worse than he
and that Villegas shoul d | ook to them

Mllegas further testified that he then di scussed the natter
wth Duran and that both of themdecided to termnate GQuajardo at the
end of the day. However, instead of waiting, as he usually did, to
hear of work assignnments for the next day, Quajardo (along wth Mjica)
2—15/had left early so that Villegas had no opportunity to speak to him
that day.

Millegas further testified that he | ater reached Quaj ardo by
phone that evening and told himthat he was termnated and to cone in
the next day to pick up his check.

According to Millegas, he had no further conversation wth
Quaj ardo but that on the follow ng day he did see Mjica, and that
Mjica told himhe had cone to pick up his paycheck and asked if there
was work available for him Mllegas testified that he replied that
Mbj i ca coul d cone to work whenever he want ed, whereupon Mjica
responded that it was difficult for himto cone by hinsel f fromSalinas
because of the gas expense.

Villegas denied that he ever told Myjica that he woul d
call himlater to informhi mwhere the work woul d be the next day.
Millegas testified that Myjica was a good worker and that he did
not fire him H acknow edged that he never called Myjica to find

cut why he was no | onger show ng up for work.

215/ Millegas testified that he knew that Quajardo and Mjica travel ed
to work together from &l inas.
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As to the Lhion activities of Quajardo and Myjica, M| egas
testified that GQuajardo was not a union | eader so far as he knew but
that he didn't know about Myjica; and further, that during the
spring/ sumer 1979, Quaj ardo and Myjica did not nake speeches on behal f
of the UFWto the crewto his know edge.

Jose Duran testified that he hired both Quaj ardo and Myjica
around My, 1979. A the tine Quajardo was hired, Duran testified that
he observed himto be wearing a belt wth a UFWi nsi gni a.

According to Duran, forenman Eduardo M || egas conpl ai ned to
himthat Guaj ardo was not doing a good job and that Duran hinsel f had
personal | y warned Quaj ardo about three tines in August to be nore
careful .

h the day of Quajardo' s discharge, Duran testified that
Millegas was especially irritated wth Qua ardo's work perfornance,
showed Duran a cabbage box that wei ghed | ess than 32 pounds and
contai ned very snal|l cabbage, and conpl ai ned that he couldn't put up
wth Quajardo any longer. Duran testified that he advised Millegas to
allow Quajardo to finish the day and then termnate him but M| egas
reported back that he was unable to do this in that Quajardo had |eft
early. At that point Duran testified he instructed Villegas to call
Quaj ardo at hone and notify himof his di scharge.

As to Myjica, Duran testified that he was not
di schar ged because he was a good worker and that, "I think he

quit."”
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According to Duran, he saw both Quaj ardo and Myjica in the
field the next day around 9:30-10: 00 a. m Quaj ardo asked for his
check; but since Duran didn't have it, he sent GQuajardo to the office
for it. As to Myjica, he too asked for his check and told Duran he
woul d be absent for a few days because he didn't have a ride to work.
Duran testified he told Myica he coul d return whenever he wanted to
because he wasn't invol ved wth the probl em Quaj ardo had; however, he
never did.

Fnally, Duran denied that either Quajardo or Myjica
were known to himto be UFWI eaders.
C Analysis and Goncl usi ons
1. The Prina Faci e Case
"To establish a prina facie case of discrimnatory di scharge in
violation of Sections 1153 (¢) and (a) of the Act, the General Gounsel
is obliged to prove by a preponderance of the evidence that
t he<ent pl oyee was engaged in union activity, that Respondent had

know edge of the enpl oyee's union activity, and there was sone
connection or causal relationship between the activity and the

di scharge."” Jackson & Perkins Rose Go., 5 ALRB No. 20 (1979); See al so,

John Van Wngerden, et al., 3 ALRB No. 80 (1977).

It is also true that where the Board coul d as reasonably infer

a proper notive as an unlawful one, the act of nanagenent cannot be found

to be unlawful discrimnation. NL RB v. Hiber & Hiber Mtor Express,

223 F.2d 743 (5th dr. 1955). Thus, seemngly arbitrary di scharges, even

i f harsh and unreasonabl e, are not unlawful unless notivated by a desire
to discourage protected union activity. NL RB v. Federal Pacific

Hectric Go., 441 F.2d 765 (5th AQr. 1971). The Act does not insulate a

pro-uni on enpl oyee fromdi scharge or layoff. It is only when an
enpl oyee' s union activity or concerted activity is the basis for the

di scharge that the Act
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isviolated. Horida Seel Gorp. v.NL.RB., 587 ?.2d 735 (5th dr.

1979). "In "the absence of a show ng of anti-union notivation, an
enpl oyer may di scharge an enpl oyee for a good reason, a bad reason, or
for noreason at all." Borin Packing o., Inc., 208 NLRB 280 (1974);
Lu-Bte Farns, Inc., 2 ALRB Nb. 38 (1977); Hansen Farns, 3 ALRB No. 43
(1977).

A conclusion or an inference that the discharge of an
enpl oyee woul d not have occured but for his union activity or
protected concerted activity nust be based upon evi dence, direct or
circunstantial, not upon nere suspicion. NL RB v. South Ranbl er

., 324 F.2d 447 (8th dr. 1963). Evidence which does no nore than

create suspicion or give rise to inconsistent inferences is not
sufficient. Schwob Mg. G. v. NL RB, 297, F.2d 864 (5th Qr.
1962); Rod MeLellan, 3 ALRB Nc. 71 (1977). Mere suspici on of unl awf ul

notive is not substantial evidence; an unlawful or discrimnatory

di scharge purpose is not to be lightly inferred. Horida Seel Gorp.

v. NL.RB supra. Lu-Bte Farns, Inc., supra.

2. Whion Activities of Quaj ardo

The General Gounsel was unabl e to prove through the
testinony of Quajardo that he was engaged in any protected concerted
or union activity. Qua ardo was not even asked by the General GCounsel
if he was engaged in such activity. The only testinony of Quaj ardo
renotel y connected wth the UFWwas his claimthat he was wearing a
UFWinsignia on his belt buckle at the tine he was hired in My, which

Duran confirnmed, and his claimthat Duran warned hi mnot to cause
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troubl e by putting up banners whi ch Duran was not questi oned
about. But even if Duran nade such a staterent, this would hardly
prove that Quaj ardo was engaged in union activities at the tine of
his discharge in Septenber or that he was discharged for his
support of the UFW

The only testinony at all that woul d support an inference
that Quaj ardo had been engaged in Uhion activiti es@/ was the testinony of
crew |l eader Qortez that Quajardo and Myjica were famliar wth UPWcontracts
and often gave advi se to ot her workers about UZ\Nbenefits.z—lw There is no
need to resolve the conflict anmong General Counsel 's own w tnesses over the
degree of involvenment in protected union activities of Quajardo (or Mjica)
because whatever this activity nay have consisted of, General Gounsel has
failed to establish that Respondent had any know edge of it.

Uhder Section 1153(c) and (a) of the ALRA an essential elenent in
finding a discrimnatory discharge is that the enpl oyer knew or believed that
the enpl oyee in question was a union supporter. Hward Rose ., 3 ALRB No.
86 (1977), See also, NL.RB v. Witin Machine Wrkers, 204 F. 2d 833, 32 LRRV
2201 (1st dr. 1953). Such know edge bears heavily

216/ At hcugh Mbjica was al so (like Quajardo) not specifically asked
any guestions about Quajardo's union activities, he did testify that on
the day that he, Quajardo, and Duran drank beer together, Qiajardo
expressed synpathy for the UAW O course, Duran al ready knew t hat
when he hired him

217/ Nei ther Quaj ardo nor Mjica were asked about this by the General
Gounsel when they testified.

218/1t is to be recalled that Cortez' testinony was directly contradi cted by

Ganboa, the third nenber of the trio, who testified that although both
Quaj ardo and (218/ continued en pg. 21.
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on the issue of whether the di scharge reasonably tended to di scourage
union activity, or constituted unlawful interference, restraint or
coer ci on of enpl oyees.

Athough Cortez testified that Millegas was present at
I nst ances when uni oni zati on was di scussed anong t he workers (al t hough
no dates or tinmes were given), the General Gounsel failed to link up
Villegas' alleged presence to be at the sane tine Guaj ardo and Mjica
were al | egedly answering questions about union benefits.

Quaj ardo al so suggested shifting reasons for his di scharge
inhis testinony and clained that Mllegas initially told himhe was
being laid off and then later told himhe was being fired per Quran's
order. | do not credit this testinony, as | credit little of what
Quaj ardo said. He testified in a confused, ranbling, unresponsive and
angry manner. At one point he testified he was fired in a tel ephone
conversation on Septenber 19; then later, in his testinony he clai ned
that event didn't take place until two weeks later. | do not believe
hi mwhen he says he never found out why he was di smssed from
Respondent ' s enpl oy.

| find that the General Qounsel has failed to nake out a

prinma faci e case of discrimnatory di scharge of Ruben Quaj ar do.
3. The Whion Activities of Myjica

The General Gounsel has also failed to make a prina

(continuation) Mjica were union supporters, Mjica did not do
anything different to assist the UFWor organi ze the crew fromany
other worker. Ganboa was not asked specifically about Quaj ardo.
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faci e show ng of discharge in the case of Juan Mjica. There is, to begin
w th, the sane probl emencountered with GQuaj ardo as to the extent of union
activity he was involved in. Mjica testified for the first tine on
cross-examnation that he spoke to other workers about the union,
I ncl udi ng Ganboa, but there is no evidence of what the di scussion was
about, when they occurred, and who led them Putting aside the conflict
between (ortez' testinony and Ganboa' s testinony over Mjica' s
participation in these discussions (see preceding footnote), the General
Qounsel has still failed to put forth credi bl e evidence of Respondent's
know edge of this activity, even if true. There is, however, (unlike
Quaj ardo) evidence on the subject. Frst is Mjica s testinony that Duran
becane aware that he was a uni on supporter because Duran saw hi mtal ki ng
to co-workers regarding the union. There is no foundation for this
statenent, and it is insufficient to support an inference that Respondent
had know edge of Myjica s union activities. There is no evidence of when
these events took place, who was present, and at what di stance Duran was
to the participants in the conversation. | give no weight to Mjica's
naked asserti on.

And second, there is Mjica s testinmony that Duran called him
a Chavista (and then offered hima job as a forenan). Again, this alleged
statenent is uncorroborated even though Myjica testified that Quaj ardo
was present when the remark; was nade. Mreover, the designation
"Chavista" was in the singular. (RT. XI, p. 17). Thus, it is unclear

if Duran were speaking to Myjica or Quajardo. | do not credit
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the all eged statenent. For reasons stated, infra, | find that the

testinony of Myjica to be generally unreliable. A any rate, even if
Duran had called Myjica a "Chavista", the significance of the remark is
sonehow | ost on ne since in the conversation imediately followng (in
whi ch they sat around and drank beer together for about an hour) Duran
offered Mpjica the job of foreman. In any event the UFWrepresentati ve,
Gortez, nade a point of stating that the use of this termwas, in the
context of this work situation, Duran's way of joking wth the workers
and that no harmwas neant by it.

| conclude that all General Gounsel has shown here is that
Mbj i ca (and Guaj ardo) were union supporters, but so were the vast
najority in Mllegas' crew There is no credible expl anation as to why
they were singled out for special treatnent. Even assumng arguendo that
Mjica s and Quajardo’' s activity was known to Respondent (which | do not
find), | still conclude that the General Gounsel has not carried his
burden of establishing the elenents of a discrimnatory discharge. To
constitute a violation of Section 1153(c), the discrimnation in regard
to tenure of enpl oynent nust have a reasonabl e tendency to encourage or
di scourage union activity or nenbership. An enployer nay di scharge an
enpl oyee for any activity or reason, or for no reason, wthout violating
that section so long as its action does not have such a tendency.
NL RB v. Adkins Transfer (., 226 F.2d 324 (6th dr. 1955); NL.RB.

v. South Ranbler (o., supra.
| cannot find where it has been established that there

-215-



was any causal rel ationship between Myjica s and Quajardo’ s activity and their

di scharge/ either real or "constructive", infra. Jackson & Parkins Rose (.,

supra. There is sinply no evidence that Respondent's action at the tine was

inany way related to such considerations. C Mndavi & Sons. dba Charl es'

Krug Wnery, 5 ALRB No. 53 (1979), rev. den. by Q. App., 1st Ost., DOv. 2

June 1S 1980; hg. den. July '16, 1980. The General (ounsel has not carried

his burden of establishing the el enents of a discrimnatory discharge. Lu-Ete

Farns, Inc., supra.

Both the Galifornia Suprene Gourt and the ALRB have recently
approved the Wight Line standard and applied sane to ALRB proceedi ngs.
Kartori Brothers Dstributors v. AL RB, No. LLA31310, _ Gal.3rd_, July

27, 1981; Nshi Geenhouse, 7 ALRB No. IS (1981). See also, Verde Produce

GQonpany, 7 ALRB No. 27 (1981). In Wight Line, 251 NLRB 150, 105 LRRM 1169

(1980), the NLRB set forth standards to be used in "dual -notive" cases; i.e.,
where a di scharge was effectuated for both | egitinate business reasons and

because of protected concerted or union activities on the part of the

219

di schar ged enpl oyee. Here, as | have found that the General Gounsel

219/1n Wight Line, the NNRB stated: "Thus,...we shall henceforth
enpl oy the foll owng causation test in all cases alleging violation of
Section 8(a)(3) or violations of Section 8(a)(l) turning on enpl oyer
notivation. Hrst we shall require that the General Gounsel nake a prina
faci e show ng sufficient to support the inference that protected conduct
was a 'notivating factor’ in the enployer's decision. Qe this is
established, the burden wll shift to the enpl oyer to denonstrate that
the sane action woul d have taken pl ace even I n the absence of the
protected conduct.” 105 LRRMat pp. 1174-1175. The NLRB al so said that
If the enployer failed to carry his burden in' this regard, he coul d not
real |y conpl ai n because his conduct woul d have been found to have been
notivated (in whole or in pact) by an unlawful consideration in that the

enpl oyee's protected activity was causally related to the enpl oyer's
acti on.
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failed to establish a prima facie case of discrimnatory di scharge,
It becones unnecessary to consi der Respondent's preferred business
justification. Ruline Nursery Go, 7 ALRB No. 21 (1931).

However, even if the General (ounsel had nade a' prina facie
case, Respondent woul d have sustained its burden of denonstrating that
"the sane action woul d have taken pl ace even in the absence of the
protected conduct.” | credit MIlegas' testinony because he testified
inalucid and truthful nanner. | find that Quaj ardo was di scharged
for cause. Not even Quaj ardo denied that he was packi ng cabbages t hat
were far bel ow the mninumwei ght for the cartons. H's defense seened
to be that others were doing it too so why pick on ne? | find that
Quaj ardo perforned his job inproperly despite prior warnings from
M|l egas, whose testinony on this point | credit.

As to Mjica, | find that his testinony was inherently
inplausible. Afewillustrations will denmonstrate the point: 1)

Mjica s claimof uncertainty about his job status foll ow ng Quajardo' s
discharge is not to be believed. Quajardo admtted that M|l egas had
told himto informMjica that he (Myjica) had not been di scharged and
coul d work. But Mjica woul d have us believe that he was never so

i nforned by Quaj ardo, w th whomhe spent nost of the foll ow ng day
beginning at -6:00 am at Gortez' house; 2) If Myjica were interested
ingoing to wrk, why did he go to Cortez' house expecting to get a

call for work when he knew M | | agas had hi s phone
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nunber; and, of course, he had M| egas' nunber, as well, and
could have called him as he had in the past; 3) If Cortez
had received a call around noon to go to work and Mjica'
was interested to know where the work was, why didn't Myjica
go wth himinstead of show ng up at the ranch 2-3 hours.
later, as he testified he did? Wat did he do during that
ti me anyway?; 4) Wen Qortez' work assi gnnent cane through
and there was none for Myjica, why didn't Myjica call Respondent's
pl ace of business to nake inquiries as to where work was supposed
tobe; 5 I findit curious that despite Kojica s |ong
description of the events that transpired at Cortez' house the
norni ng foll ow ng GQuaj ardo’ s di scharge, neither CGortez nor
Quaj ardo were asked any questi ons about themby General Gounsel
6) Mjicatestified that Mllegas told hi mthat there
was no longer any work for himon Duran's orders; yet (ortez,
who according to Myjica was there, was asked no
guestions about this alleged conversation and therefore,
could not corroborate it; 7) In any event, Myjica testified
that Paul Bertuccio hinself had, earlier that day, specifically
told himthat he had not been laid off, so how could he have
been confused about this; and 8) In the conversation wth
Duran in which Mjica was allegedly told to go to hell, neither
Quaj ardo nor Qortez, both of whomwere present accordi ng
to Myjica, corroborated it.

| credit Millegas that Myjica was not termnated and
that Mjicatold himthat it would be difficult for him(Mjica) to

drive to work from Salinas because of the gas
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expense. | find that Myjica voluntarily quit his enpl oynent wth
Respondent .

There remains one further issue. It is possible that General
Qounsel is clai rring@/ that by discharging Quaj ardo, Respondent was
constructively discharging Mjica since it was clear that both workers
travel ed to work together in the same car. But constructive di scharges
are reserved for situations where the affected worker is subjected to
abuse such as harassnent, surveillance, threats, or where a work
assignment is so difficult or unpleasant that it manifests an
enpl oyer's intention to cause an enpl oyee to quit. George Arakelian
Farns, Inc., 5 ARBNo. 10. See also, J. P. Sevens & (., Inc. v.

NLRB, 461 F.2d 490 (4th Ar. 1972).

There is no constructive discharge here. Frst, as can
be seen, the facts do not fit wthin the standard ki nd of
situations for which constructive di scharges have been nade
applicable. And second, there is no evidence on this record that

Respondent knew (| et al one i ntended) that

_ 220/ General (ounsel chose not to address the Guajardo or Mjica
di scharges in his post-hearing Brief.
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Mbj i ca woul d be unabl e to obtain other transportation, assum ng
this to be the case, when it fired Quaj ardo.

| concl ude that Respondent did not-violate Section
1153(c) by its conduct wth respect to Ruben Quaj ardo or Juan
Mjica. | shall, therefore, recoomend di smssal of these
al | egations.

F nally, in determning whether the discharge may have
violated only Section 1153(a) of the Act, a simlar conclusion is
reached. It cannot be said that Guajardo's discharge or Myjica s
"constructive discharge"” would reasonably tend to interfere wth,
restrain, or coerce other enpl oyees in the exercise of their Section

1152 right.
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X The Evictions

A Rodrigo Navarette

1. Facts

Rodri go Navarette has worked for Respondent for over 15 years;
for nost of these years he has worked as an irrigator. For all that tine
Respondent has provi ded housing for him Navarette has lived in his
present house in 910 Hiunder Lane for the past five years.

Tina Bertuccio testified that a few years ago a house on
the Bertuccio property in which Navarette had been |iving burned
down. Initial attenpts to find alternate housing proved difficult
but a solution was found in the fact that the Hudner famly, from
whomthe Bertucci os were already | easing | and, had a vacant house
whi ch coul d be used by the Navarette famly. Thereafter, an
arrangenent was worked out and has been in effect for the past 5-6
years whereby Navarette woul d pay $50.00 per nmonth rent to the
Bertucci os, and the Bertuccios would pay for Navarette's utilities
and water bills. According to Ms. Bertuccio, the rental fee of
$50. 00 was supposed to defray the cost of the utilities and water
that the Bertuccios obligated-thensel ves to pay and did not go to
t he Hudners.

Ms. Bertuccio testified that in Gctober of 1979 Ms. Hudner
called her and indicated she wanted Navarette cut of the house because he
was keeping it too dirty. Subsequently, on Cctober 29, 1979, Paul
Bertuccio received a letter fromPhilip Hudner requesting the termnation

of Navarette's
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occupancy of the house under the terns of the Iease@

(Rasp's Ex. 13). By so doing, the Hudners were revoking their prior
verbal permssion to allowthe Navarette famly to occupy a house on the
| eased prem ses.

The Bertuccios then wote Navarette on Novenber 9, 1979 (G C
Ex. 91) informng himthat the Bertuccios did not own the property, that
the owners wanted the premses vacated within thirty days and that he
woul d have to | eave.

Navarette testified that around this tine Ms. Hiudner, the
w dow of the owner of the property, cane to the house where he was
residing and told himthat he had to | eave because she didn't want him
to live there anynore.

After his receipt of Bertuccio' s letter, Navarette had a
conversation wth Ms. Bertuccio. Ms. Bertuccio testified she again
enphasi zed that it was Ms. Hudner and not she who had nade the deci sion
regardi ng the house, and that she (Ms. Bertuccio) had no choice in the
natter as she was bound by the terns of the | ease agreenent. According
to Bertuccio, Navarette indicated to her that he was | ooking for a
different place to live, but he continued to remain in the house.

nh January 17, 1980 the Bertuccios again wote Navarette
(GC Ex. 90) asking himto vacate the premses by

221/ That agreenent had | eased to Paul Bertuccio 279 acres of the
Hudner Ranch for one year (which had begun in 1975) at $50, 000. 00 per
year. Section 3 of said docunent stated: "Lessee shall have the right
to use the barn but shall have no right to use any other buil di ngs,
whi ch nax be denol i shed by Lessors at any tine. Lessee shall conply
w th such reasonabl e conditions affecting the appearance of the house,
bui | di ngs, and grounds on whi ch they are | ocated as Lessors nay from
tine to tine establish by instruction to Lessee."
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February 17, 1980. Ms. Bertuccio testified that Ms. Hiudner had
agai n conpl ai ned to her.

Around this sanme tine, the subject cane up during
negoti ations and S eeg accused Respondent of unlawfully evicting
Navar et t e.

Navarette was a wtness in an ALRB hearing in 1978 at
which tinme he testified that Respondent had di scri mnated agai nst
him He was al so scheduled to be a wtness in another case (Case No.
79-CE309-SAL et al, GC Ex. 84) inwhichit was alleged in the
conpl ai nt, based on charges filed in August and Septenber 1979, that
Respondent had refused to give Navarette irrigati on work because of
his union activities.

2. Analysis and Qoncl usi on

| assune the General (ounsel is arguing that 222/

Navarette was threatened wth eviction as punishrment for his
participation in ALRB proceedi ngs on (ctober 10, 1979 in Case Nb.
79-CE309-SAL, et al. However, his first such participation was in
1978; yet, no such "threat" took place until the Bertuccio letter of
Novenber, 1979 (GC Ex. 91). This leaves the possibility that the
"threat" only occurred after the 1979 ALRB activity. But this
argunent overlooks the fact that it was the Hudner Estate that nade
the decision to require Navarette to | eave the premses and not the

Ber t ucci os. g’/The Bert ucci os had no choice in the natter,

222/ The General (ounsel does not argue this allegation in his post-
hearing Brief.

223/ There is no evidence on this record of any conspiracy between

the Hudner Estate and the Bertuccios to rid thensel ves of the
presence of Navarette.

-223-



as | essees, having received notice of the lessor's intent to
elimnate the occupancy of the premses. To do otherw se woul d have
been to pl ace Respondent in violation of its own | ease agreenent.

| see the timng of the letter Bertuccio wote to Navarette
termnating the latter's tenancy, comng as it did during a tine he was
i nvol ved in an ALRB proceeding, as being purely coincidental. Wat
precipitated the Bertucci o Novenber, 1979 letter was not Navarette's
ALRB activity but was Philip Hudner's Qctober 29 letter to the
Bertucci os, received just prior to the termnation date of Respondent's
| ease, requesting that Paul Bertucci o take whatever steps were required
to renove the Navarettes fromoccupyi ng the house on the Hidner
property. There is no evidence that Philip Hudner, trustee of the
estate and an attorney, was anythi ng but serious about this request.
The fact that the Bertuccios foll owed through on the request was only in
fulfillnent of a | egal

obligation; there is no evidence of unlawful notivation on 224/
their part. 224 | recommend the dismssal of this allegation.

B Ramro Perez
1. Facts
In June of 197$% Alfredo Canella and his brother rented from
the Bertuccios a small trailer on Md oskey Robad. The Canel las had to

go to Mexico for a coupl e of weeks; but they

224/ There is no evidence that Navarette was engaged in union activity
as alleged in the Second Arended Gonpl ai nt (paragraph 10(a))—-enly t hat
he filed a charge wth the ALRB all eging that he was discristinated
because of union activity and that he testified in an ALRB hearing t hat
he had been discrimnated agai nst. Respondent is not charged wth
havi ng viol ated Section 1152(d) of the Act.
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didn't want to |l eave their personal property unguarded so they asked
Ms. Bertuccio if they could allow Ramro Perez to stay in the
trailer while they were gone. Tina Bertuccio testified that she told
the Canellas that the arrangenent was all right so long as Perez |eft
when they returned. According to Ms. Bertuccio, the trailer was
only suitable for two persons at nost, and this was how she wanted it
rent ed.

About two weeks after the Canellas had returned from Mexi co,
Ms. Bertuccio discovered that Perez had still not |eft the trailer and
personal | y spoke to himabout it. She explained that the trailer was
rented only for two persons and that he woul d have to nove back to where
he had previously, been. Ms. Bertuccio further testified that Perez
indicated to her that he understood the problemand woul d act
accordingly; however, he still did not nove. Bertuccio testified that
when she discovered this, she instructed Alfredo Canella to informPerez
that he woul d have to nove out; but no action was ever initiated to
lawfully evict Perez. As for Perez, he admtted that he told Ms.
Bertuccio he would only be inthe trailer until the Canella brothers
returned fromMxico, and that she said that arrangenent was
satisfactory. But after the Canellas returned, (after two nonths) they,
according to Perez, asked himto remai n which he did; and it wasn't until
six nonths later that Ms. Bertuccio said anything about it. He
testified that at that tine she asked himto nove, giving as a reason
that the trailer was only fit for habitation by two peopl e.

Thi s probl emhad been raised by Seeg at one of the
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negotiating sessions. After Ms. Bertuccio stated her
position, Steeg replied that Perez clained that he had
permssion to renain there.

2. Analysis and QGoncl usi on

Again, this allegation was not briefed by the General
Gounsel . | assune he naintains that Perez' position on the Lhion' s
negotiating teamnoti vated Respondent to ask himto | eave the
Canella's trailer when they returned fromMexico. | disagree. The
General ounsel has failed to prove any such unl awful notivation.
Perez and Ms. Bertuccio both understood that when the Canella's
returned, Perez would be required to | ocate other housing. This was
a reasonabl e request on the part of Ms. Bertuccio who wanted only to
restrict the use of her trailer to two persons, which was her right.

| recoomend that this allegation be di smssed.

C Miria Jinenez

1. Facts

Ms. Jinenez, a nenber of the Negotiating Coomttee, has worked
at Respondent's since 1975. Qher nenbers of her famly work there as
well, and they live together in a house owned by Respondent. M. Jinenez
testified that in July of 1979, Ms. Bertuccio told her that she was
t hi nki ng of cl osi ng down the conpany housi ng because of the many probl ens
(pl ugged washr oons, bat hroons, other conplaints) and that "this, were cur
first renards for being in the thion." (sic) (RT. 11, p. 32) Jinenez
further testified that no one had spoken to her since this alleged
conversation about closing down the house, and that she had, in fact,

continued to live there six
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General ounsel argues this was a threat to make it
clear that support for the Union would lead to financial |oss for
the Jinenez famly.

2. Analysis and Goncl usi on
| credit Jinenez that the statenent was nade by

Ms. Bertuccio. g’/\]i nenez testified in a very honest, direct

manner. | regard the statenent as a threat. The assertion that
because of unionization the possibility existed of Respondent's housing
bei ng cl osed down, was a threat that continued support of the union
Mul d have exactly that effect. Paul W Bertucci o and Bertucci o Farns,
5 ARB No. 5(1979). As such, the statenent reasonably tended to

interfere wth or restrain enployees in the exercise of their rights
guaranteed by the Act. |d.
| find that Respondent's conduct constituted a
violation of Section 1153(a) of the Act.
X. Prior Unfair Labor Practice

Fnally, I amnot unmndful of the fact that in 5 ALRB No. 5
(1979), the Board found Respondent had viol ated the Act by
interrogating enpl oyees as well as threatening themw th di scharge,
| ayof f, eviction and deportation because of their union activities.
The Board al so found that Respondent had anti-uni on ani nus al t hough
there was insufficient evidence (in the layoff of a crew to overcone

Respondent ' s affirnative

225/ M's. Bertuccio was not questioned about the statenent.
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defense of insufficient work and poor work performance by the crew |
have considered this fact because it is established that "...earlier
events nay be utilized to shed light on the character of (current)
events," including use of a "history of anti-union aninus...to inpute
an inproper notive for (an enployer's actions)." ARBv. Riline

Nursery Gonpany, 115 Gal . App. 3d 1005, 1013.

X'1. Gonclusion

The evi dence supports the finding that Respondent was
engaged in surface bargaining wth no bona fide intent to -reach an
agr eenent .

"...tosit at a bargaining table, or to sit al nost forever, or
to nmake concessi ons here and there, could be the very neans by
whi ch to conceal a purposeful strategy to nake bargai ni ng
futile or fail." NL RB v. Hrnan Sausage Gonpany, Inc.,
275 F.2d 229,232 (5th dr. 1960). See also, B F. DO anond
Gonstructi on Gonpany, supr a.

The record as a whol e, including Respondent’'s delay in
providing and refusing to provide relevant information, its instituting
uni l ateral changes, its illegal and inprobable justifications for its
refusals to conpromse, its inability to explainits ow positions, its
rej ection wthout explanation of the Uhion's proposal s, and the
background evi dence of prior anti-union aninus clearly establishes a
finding that the Respondent did not negotiate with a view towards
reaching an agreenent. Here was a business that did not want a

contract, and it succeeded in obtaining that goal.

[HErErrrrrri

RNy
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X11. The Renedy

Havi ng found that Respondent, Paul W Bertuccio, failed and
refused to bargain in good faith in violation of Section 1155.2(a) and
Sections 1153(a) and (e) of the Act, | shall, pursuant to the
provi sions of Section 1160.3, recommend that Respondent be ordered to
neet wth the UFW upon request; to bargain in good faith; and in
particular to refrain fromunilaterally changi ng enpl oyees’ wages or
working conditions and fromfailing and refusing to furnish infornation
rel evant to col |l ective bargai ning as requested by the UFWto nmake whol e
its agricultural enpl oyees for the | oss of wages and ot her econom c
benefits they incurred as a result of Respondent’'s unl awful conduct,
plus interest thereon conputed at seven percent per annum AdamDairy,
4 ALRB No. 24 (1978).

Because Respondent nanifested a continuing pattern of
illicit conduct, | shall recomend that the nake-whol e renedy commence
on January 22, 1979, the date upon which. Respondent engaged i n conduct
which, in viewof the totality of the circunstances, first constituted
an unlawful failure and refusal to bargain in good faith, 'Q PS
Mirphy, 5 ALRB No. 63 (1979), and continue until such tine as
Respondent commences to bargain in good faith wth the URWand
thereafter bargains to contract or inpasse.

| shall recommend di smssal of the conplaint with respect to
all allegations thereof in which the Respondent has been found not to
have viol ated the Act.

WUoon the entire record, the findings of fact and

conclusions of |aw set forth above, | issue the follow ng:

- 229-



RECCMMENDED CROER

Pursuant to Labor Gode Section 1160. 3, Respondent, Paul W
Bertuccio, its officers, agents, successors and assigns, shall:
1. Gease and desist from
(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Code Section 1155.2(a),
wth the UFW as the certified exclusive collective bargaini ng
representati ve of Respondent's agricultural enployees; and in particul ar
by unilaterally changi ng enpl oyees’ wages or working conditions and
failing to bargain over the effects of those changes and by failing and
refusing to furnish infornation relevant to coll ective bargaining at the
UFWs request;
(b) Threatening enpl oyees with | oss of housi ng or
any change in the terns and conditions of their enpl oynent because
of their union activities;
(c) Inany like nanner interfereing wth,
restraining, or coercing agricultural enployees in the
exercise of the rights guaranteed themby Labor Code Section
1152.
2. Take the follow ng affirmative actions which are
deened necessary to effectuate the policies of the Act:
(a) Won request, neet and bargain collectively in
good faith wth the UFWas the certified excl usive col |l ective
bargai ning representative of its agricultural enpl oyees: and if an

understandi ng i s reached, enbody such
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understandi ng i n a signed agreenent.

(b) Make whole all agricultural enpl oyees
enpl oyed by Respondent in the appropriate bargaining unit at any tine
bet ween January 22, 1979 to the date Respondent commences to bargain in
good faith and thereafter bargains to a contract or a bona fide inpasse,
for all |osses of pay and ot her economc | osses sustained by themas the
result of Respondent’'s refusal to bargain, as such | osses have been

defined in AdamDairy, dba Rancho Dos R os, 4 ALRB No. 24 (1978), plus

I nterest conputed at seven percent per annum

(c) Preserve, and upon request, nake available to the
Board or its agents for examnation and copying all records rel evant
and necessary to a determnation of the amounts due to the
af orenent i oned enpl oyees under the terns of this O der.

(d) Sgn the Notice to Enpl oyees attached hereto. Upon
its translation by a Board agent into appropriate | anguages, Respondent
shal | thereafter reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Post copies of the attached Notice in
conspi cuous places on its property for a sixty-day period, the tines
and pl aces of posting to be determned by the Regional Director.
Respondent shal | exercise due care to replace any Noti ce which has
been al tered, defaced, covered or renoved.

(f) Provide a copy of the attached Notice to each

enpl oyee hired curing the twel ve-nonth period fol | ow ng
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the date of issuance of this Qder.

(g) Mail copies of the attached Notice in al
appropriate | anguages, wthin thirty days after issuance of this
Qder, to all agricultural enployees referred to in Paragraph 2(b)
above.

(h) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice in all
appropriate | anguages to the assenbl ed enpl oyees of Respondent on
Gonpany tine and property at tines and pl aces to be determned by the
Regional Drector. Followng the reading, the Board agent shall be
given the opportunity, -outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nmay have concerning the
Nbtice or their rights under the Act. The Regional D rector shal
determne a reasonabl e rate of conpensation to be pai d by Respondent
to all non-hourly wage enpl oyees to conpensate themfor tine | ost at
this readi ng and the questi on-and-answer peri od.

(i) Notify the Regional Drector in witing,
wthinthirty days after the date of issuance of this Qder, of the
steps whi ch have been taken to conply wth it. Udon request of the
Regional Drector, Respondent shall notify himor her periodically
thereafter in witing of further actions taken to conply wth this
Q der.

ITI1S FAURTHER CROERED that the certification of the UFW as
the excl usive bargaining representative for Respondent’'s agricul tural

enpl oyees, be extended for a period of one year
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fromthe date on whi ch Respondent commences to bargain in good faith
wth the LFW

ITIS FURTHER CROERED that the al | egati ons of the Second
Arended Gonpl ai nt with respect to which no violation of the Act was
proved are di sm ssed.

DATED, Qtober 16, 1931
AR QLTURAL LABCR RELATI ONS BOARD

Y . g
e . 27 /
/;; ’/1'1. T 3, / .

/". R

MRV N J. BRENNER
Admnistrati ve Law G fi cer
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas
Regional Ofice, the General (ounsel of the Agricultural Labor
Rel ations Board issued a conpl ai nt which alleged that we had vi ol at ed
the law After a hearing at which each side had a chance to present
its facts, the Agricultural Labor Relations Board has found that we
failed and refused to bargain in good faith wth the Lhited Farm
Vorkers of Arverica, AFL-QO (UAW in violation of the law The Board
has told us to post and nail this Notice. V¢ wll do what the Board
has ordered, and also tell you that the Agricultural Labor Rel ations

A_cthis a | aw which gives you and all farmworkers in CGalifornia these
rights:

1. To organi ze your sel ves;
2. To form join, or help unions;

3. Tovote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth your enpl oyer about your wages and
wor ki ng condi tions through a union chosen by a najority
of the enpl oyees and certified by the Board;

5. To act together with other workers to try to

getCI a contract or to help or protect one anot her;
an

6. To decide not to do any of the above things.

_ Because it is true that you have these rights, we
promse that:

VEE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing, any of the things |isted above.

_ ~ VEE WLL NOT refused to provide the UFWw th the
information it needs to bargain on your behal f over working
condi ti ons.

o VEE WLL NOT-nake any change in your wages or worki ng
conditions wthout first notifying the UFWand giving thema chance to
bargai n on your behal f about the proposed change's.

VEE WLL NOT threaten enpl oyees wth |oss of housing or
any change in the terns and conditions of their enpl oynent because
of their union activities.

VEE WLL in the future bargain in good faith wth the UFW
wth the intent and purpose of reaching an agreenent, if



possible. In addition, we wll reinburse all workers who were

enpl oyed at any tine during the period fromJanuary 22, 1979 to the
date we begin to bargain in good faith for a contract for all

| osses of pay and other economc |osses they have sustai ned as the
result of our refusal to bargain wth the UFW

DATED
PALL W BERTUCO O

By:

Representati ve Title

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, Galifornia
93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricul tural Labor Board,
an agency of the Sate of Galifornia.

DO NOT ReMOVE CR MUTI LATE
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