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ROERS FOOS, INC.

Respondent
Case No. 79-C&27-F
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CEQ S QN AND CREER

Oh May 14, 1981, Admnistrative Law Gficer (ALO Mchael Véiss
i ssued the attached Deci sion and recommended Q- der in this proceedi ng.
Thereafter, Respondent tinely filed exceptions.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALOas nodified herein, and to adopt his
recommended renedial Oder, wth nodifications.

Respondent has submitted nunerous exceptions, including various
procedural exceptions whi ch were di sposed of by the ALOin his decision.
V¢ find those exceptions to be wthout nerit. Also we find no nerit in
Respondent ' s ot her exceptions, relating to specific factual findings and

credibility resol utions nade by



the ALQ and to his conclusion that Respondent violated section 1153 (a)
and (c) of the Act.

W affirmthe ALOs concl usion that Respondent discrimnatorily
refused to rehire enpl oyees Pedro Duarte, Lena Duarte, Rosa Hisa Duarte and
Javier Francisco [Frank] Duarte and thereby viol ated sections 1153 (a) and
(c) of the Act. In reaching that concl usion, we have not relied on the
ALOs finding that supervisor Larry Oleary told Pedro Duarte and Frank
Duarte that he had orders not to rehire the Duarte famly, as Frank Duarte's
testinony does not fully corroborate the testinony of Pedro Duarte
concerning that alleged statenent. Rather, we find that the General Counsel
has not established by a preponderance of the evidence that O Leary nade
that statenent. However, the testinony of Frank Duarte and Pedro Duarte is
ot herw se corroborated and there is anpl e evidence in the record to support -
the ALOs concl usion that Respondent violated the Act by its failure and
refusal to rehire the four nenbers of the Duarte famly.

Respondent excepts, on the grounds of untineliness, to the
anendnent of the conplaint at the close of the General Counsel's
case-in-chief (in Gase No. TS -(&SS EQ involving the Duarte farrily.y
This exception is wthout nerit. As all incidents in the Duarte case

have been fully litigated by the parties, we are

v Respondent al so excepts to the failure of the General Gounsel to conply
wth 8 Gal. Admn. Gode section 20222 by failing to coomt to witing its
anendnent to the conplaint no later than 10 days after the cl ose of the
taking of testinony. As the anendnent is set forth in the transcript of the
hearing, and as Respondent has not denonstrated any prejudice resulting from
the General Gounsel's failure to fully conply wth the Regul ation, this
exception is rejected.

8 ALRB Nb. 19 2.



not precl uded from determni ng whet her Respondent’'s acts and conduct
violated the Act. Anderson Farns Gonpany (Aug. 17, 1977) 3 ALRB Nb. 67,
fn. 6; Peasant Valley Vegetable Go-op (Mar. 16, 1978) 4 ALRB No. 11

Furthernore, before the presentation of its defense, Respondent had notice
of the anendnent, and has not established that it was prejudi ced thereby
in presenting its defense.
RER
By authority of Labor (Code section 1160.3, the

Agricul tural Labor Relations Board hereby orders that Respondent Rogers
Food, Inc., its officers, agents, successors, and assigns shall:

1. Gease and desist from

(a) Failing or refusing to rehire, or otherw se
discrimnating against any agricultural enpl oyees in regard to hire or
tenure of enpl oynent or any other termor condition of enpl oynent
because he or she has engaged in any concerted activity protected by
section 1152 of the Act.

(b) Decreasing the work hours of any agricul tural
enpl oyee(s), inposing nore onerous working conditions on them or
ot herw se changi ng their enpl oynent, because of their concerted activities
to inprove their working conditions.

(c) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyee(s) in the exercise of
the rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act.

8 ALRB No. 19



(a) Imediately offer Pedro Duarte, Lena Duarte, Rosa
Hisa Duarte and Javier Francisco [Frank] Duarte full reinstatenent to
their forner jobs or equival ent enpl oynent, wthout prejudice to their
seniority or other enpl oynent rights and privil eges.

(b) Mke whol e each of the above naned enpl oyees for
any | oss of pay and other economc |osses they have suffered as a result
of Respondent's failure and refusal to rehire them reinbursenent to be
nmade according to the fornula stated inJ & L Farns (Aug. 12, 1980) 6
ALRB Nb. 43, plus interest thereon conputed at the rate of seven percent
per annum

(c) Mke whol e each of the bel ow naned enpl oyees for any
| oss of pay and ot her economc | osses they have suffered as a result of
Respondent ' s decreasi ng their work hours, reinbursenent to be nade according

tothe formula stated inJ SL Farns, (Aug. 12, 1980) 6 ALRB No. 43, plus

interest thereon conputed at the rate of seven percent per annum

Jul i a Canpos B avi na Banuel os
Mbdesta Qti z Maria Esther P sano
Domnga Qtiz

(d) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se copying,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(e) Sgnthe notice to Agricultural Enpl oyees

8 ALRB Nb. 19



attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromJune 1, 1979 until the date on which the copies of said Notice
are nail ed.

(g0 Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property,
the period and pl ace (s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any copy or copies of the Notice
whi ch may be al tered, defaced, covered or renoved.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tinme(s) and places(s) to be determned by the Regi onal
Orector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nmay have concerning the Noti ce or enpl oyees'
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be pai d by Respondent to all nohourly wage
enpl oyees in order to conpensate themfor tine lost at this readi ng and
during the question-and-answer peri od.

(i) Notify the Regional Drector in witing, wthin

8 ALRB Nb. 19 5.



30 days after the date of issuance of this Qder, of the steps Respondent
has taken to conply therew th, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is

achi eved. Dated: March 5, 1982

HERBERT A PERRY, Acting Chai rnan

JEROME R WALD E Menber

JG-N P. MOCARTHY, Menber

8 ALRB Nb. 19 6.



NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional Gfice, the General
Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt whi ch al |l eged t hat
we had violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the law by refusing to rehire
four of our enpl oyees on or about June 6, 1979, because of their union support and
protected concerted activities, and by shortening the work hours of, and inposing nore
onerous working conditions, on five enpl oyees because of their protected concerted
activities. The Board has told us to post and publish this Notice. Ve wll do what
the Board has ordered us to do. V¢ also want to tell you that the Agricultural Labor
Relations Act is alawthat gives you and all farmworkers these rights:

To organi ze your sel ves:

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a union to
represent you;

To bargain with your enpl oyer to obtain a contract covering your wages and wor ki ng
ccr)]nditi ogs t hrough, a union chosen by a majority of the enpl oyees and certified by
t he Boar d;

5. To act together with other workers to help or protect one another; and

6. To decide not to do any of these things.

> wbhpE

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise of your right to
act together with other workers to help and protect one anot her.

SPEA FI CALLY, the Board found that it was unlawful for us to refuse to rehire,
PEDCRO DUARTE, LENA DUARTE, RCBA ELI SA DUARTE and JAVI ER FRANO SQO [ Frank] DUARTE,
and that it was unlawful for us to shorten the hours of JULI A CAMPCS, DOM NGA
CRTl Z, MIDESTA CRTI Z, MAR A ESTHER Pl SANO and BALM NA BANLELCS and t o subj ect t hem
to nore onerous working conditions.

VE WLL NOT hereafter fail or refuse to hire or rehire any enpl oyee or shorten the work
hours of, or inpose nore onerous working conditions on, any enpl oyee for engaging in
union activity or any other concerted activity.

VE WLL reinstate PEDRO DUARTE, LENA DUARTE, RCBA HLI SA DUARTE and JAVI ER FRANO SQO
DUARTE to their fornmer or substantially equival ent enpl oynent, wthout |oss of
seniority or other privileges, and we wll reinburse themfor any pay or other
noney they have | ost because of our failure and refusal to rehire them plus

I nterest conputed at seven percent per annum

VE WLL FURTHER rei nburse JULI A CAWCS, DOM NGA (RTI Z, MXIESTA CRTI Z, MAR A ESTHER
Pl SANO and BALM NA BANLELCS for any pay or other noney they have | ost because of their
shortened work hours, plus interest conputed at seven percent per annum

Dat ed: ROERS FOOOS, | NC

By:

(Represent ati ve) (Title)

If you have a question about your rights as farnworkers or about this Notice you nay
contact any office of the Agricultural Labor Relations Board. (ne office is |ocated at
627 Min S., Delano, CA 93215; the tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an agency of
the Sate of Galifornia.

8 ALRB N0 19 DO NOI' REMOVE CR MUTI LATE



CASE SUMVARY

Rogers Foods, |nc. 8 ALRB Nb. 19
CGase No. 79-C& 27-F
79- C& 69- EC
ALO DEQ S ON

The ALO concl uded that Respondent violated section 1153 (a) and (c) of the
Act by refusing to rehire four nenbers of the Duarte famly because of
their UPWsupport and participation in protected concerted activities.

The ALO al so found that Respondent viol ated section 1153(a) of the Act by
decreasing the work hours of, and inposing nore onerous worki ng conditions
on, five enpl oyees because of their participation in protected concerted
activities. (onventional renedies were inposed by the ALQ

BOARD DEO S ON

The Board affirmed the ALO s rulings, findings, conclusions and
recomrmendations but did not rely on the ALOs finding that supervisor
Larry Oleary told Pedro and Frank Duarte that he had orders not to rehire
the Duarte famly. The Board found that the General (Gounsel did not

establ i sh by a preponderance of the evidence that O Leary nade t hat
statement. However, there was anpl e evidence in the record to support the
ALO s concl usion that Respondent violated the Act inits refusal to rehire
the four nenbers of the Duarte famly.

The Board rejected Respondent’'s exception to the failure of the General
Gounsel to conply wth 8 CGal. Admn. (ode section 20222 by failing to
coonmt towiting its anendment to the conplaint no |ater than 10 days
after the taking of testinony, an the amendnent is set forth in the
transcript of the hearing and as Respondent failed to denonstrate any
prej udi ce resul ting t hereby.

* * *

This Case Sunmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE GF CALI FGRN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of:
ROERS FADS, INC. |
Respondent ,

and

WN TED FARM WIRKERS GF AMER CA
AFL-AQ JUWIA L CAWCs,

Charging Parti es.
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Appear ances;
For the General ounsel :

For the Respondent
ROERS FAIS5, INC:
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spe. Secreldry
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Case Nos. 79-CE 27-F
79- (& 69- EC

CEQ S ON

R CARDO CR\ELAS
Fresno, Galiforni a

HOMRD A SAGASER

THOMAS, SVELL, JAM SO\ RUSSHLL,
WLLI AMBON & ASPERAER

Fresno, Galiforni a

MOHAEL H VASS, Administrative Law Gficer: This case was heard

before ne on six hearing days, June 3-7, and 13, 1980, in Fresno,

Gilifornia. The initial Gonplaint and the order consolidating the cases

was issued on April 4, 1980. The Conpl ai nt, as anended, v al | eges

viol ati ons of

v The Gonpl ai nt was anended by the General Gounsel orally on June 2 and
inwiting on June 3, 1980 to revise an allegation in Paragraph 5(a) and
add related all egations in Paragraphs 5{b) and 9 [regarding the "Canpos
Goup" charge]. The "Duarte Famly" allegation [Paragraph 6] was al so

anended to include three other famly nenbers as wel | .
to the pre-hearing conference on June 2, one portion of the Conplaint,

In addition, prior
the

charge of Jose Luis Serna [No, 79-CE83-00 was settled. Accordingly, it
w Il not be considered or discussed in this decision.
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Section 1153(a), (c) and (d) of the Agricultural Labor Relations Act
[hereinafter the Act] by Rogers Foods, Inc. [hereinafter Rogers or
Respondent]. The anended Conpl aint is based on two charges, one
prepared on or about June 3 and filed and served on or about July 9,
1979 [the "Duarte Famly" charge] and one filed and served on or about
Qctober 9, 1979 [the "Julia Canpos G oup" charge] 2
Al parties were given full opportunity to participate in the
hearing and after the close of the hearing the General Gounsel and
Respondent each filed a brief in support of its respective position. &
Upon the entire record,® including ny observation of
the denmeanor of the w tnesses, and after consideration of the briefs
filed by the parties, | nake the fol | ow ng:
111

111
111

2 Respondent admts in its Answer to receiving the Canpos charge
on or about Cctober 11, 1979 and the Duarte Famly charge on or
about July 11, 1979. It was not clear, but it is entirely likely
that the Duarte charge preparation date of June 3, 1979 was a cleri -
cal error. It was obvious fromthe evidence that the charge, which
was filed and served on July 9, 1979, invol ved re-enpl oynent efforts!
starting on or about June 6, 1979.

& The parties jointly requested and were granted an extension of tine

until July 23, 1980 to file their briefs.

4 Attached hereto as Appendix | is the list of 11 wtnesses call ed by
the parties, as well as the Transcript Vol ume and page references to
their testinony, Appendix Il is the list of the Exhibits identified
and/or admtted i n evidence.

111 -2-
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l. Jurisdiction

Respondent admts that it is an agricul tural
enpl oyer wthin the neaning of Section 1140.4(c) of the Act and on the
basi s of the pl eadi ngs and undi sputed evi dence | so find. Respondent
denies inits Answer, based on | ack of know edge, that the Lhited Farm
Vorkers of Anerica, AFL-Q O [ hereinafter UFW is a | abor organizati on.
However, the UFWis an organi zation in which agricultural enpl oyees
participate. It represents those enpl oyees concerning their working
conditions, wages, etc. Accordingly, |I find the UFWto be a | abor
organi zation as define in Section 1140.4(f) of the Act. See, e.g., Valley
Farns and Rose J. Farns, 2. ALRB No. 41, (1976).

I1. The Unfair Labor Practices Al egations

The Anended Conpl aint alleges [in Paragraph 5]

that Respondent violated Sections 1153(a) and (c) of the Act by the
discrimnatory refusal to rehire the Duarte Famly [consisting 13 f of
father Pedro Duarte, nother Lina Duarte, daughters Rosa Duarte and Hvia
Duarte OQr and sons Francisco ("Frank") Javier Duarte and Manual Duartel o
on or about June 6, 1979 because of their support for and activities on
behal f of the UFW

The Gonplaint further alleges [in Paragraphs 5(a) and (b)]
violations of Sections 1153 (a), (c) and (d) of the Act by Respondent's

di scrimnatory changes in working conditions

Ry ank, Manual and Hvia Duarte were added by the General Qounsel

pursuant to its Mdtion to Confor" the Conplaint to the proof [II1 Tr p.
117, 125].
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[includi ng an approxi nat e one week | ay-of f and nore onerous worki ng
conditions] for Julia Canpos, Mvdesta Qtiz, Balvina Banuel os,
Maria Esther P sano and Domnga Qtiz [the "Canpos G oup"] because
of their concerted activities and contact wth the ALRB.

Respondent denies it violated the Act and deni es
it coomtted any of the unlawful acts alleged. Respondent speci -
fically asserts, regarding the Duarte Famly charge, that it
changed its recall notice procedure for the start of its 1979
onion harvest and the Duarte Famly failed to tinely seek re-
enpl oynent when there were job openi ngs. Respondent further
asserts regardi ng the Canpos G oup charge that the Goup were

subject to no different or onerous working conditions than the

ot her workers.
In addition, Respondent raised three affirnative
defenses inits Answer as well as in Mtions which were previously
denied at the hearing. Each Mdtion is di scussed and affirned
seriatim
1. Should the Duarte Famly charge and Conpl ai nt
al l egation based thereon be di smssed because
the charge purportedly fails to conply wth
Board regul ati ons regarding specificity; and
2. Should the Duarte Famly Gonpl aint allegations
be di smssed as tine-barred.
Respondent' s two affirnati ve defenses regardi ng
the Duarte Famly assert that the charge tinely served on it in

11

111

111
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July, 1979 was deficient in specificity concerning the all eged
discrimnatory refusal to rehire in June, 1979. Thus, according
to Respondent, the charge failed to give adequate notice, contrary
to applicable regul ations, thereby requiring dismssal. In addi-
tion, Respondent contends that the issuance of the Conpl ai nt
against it on April 4, 1980 was the first tine that it had ade-
quate notice of the underlying charge against it. This Conpl aint
i ssuance occurred nore 'than 6 nonths after the all eged charge and
incident, thereby requiring di smssal pursuant to Labor Code §
1160.2. Moreover, because of the |apse of tine, Respondent
contends that it was prejudiced in the preparation of its defense
because it was unabl e to secure the testinony of individuals no
longer inits enploy.

Respondent' s contentions entirely |ack substance.
Actions before the ALRB, like the federal NLRB, are not, of
course, subject to neasurenent by the sane standards applicabl e
to conplaints in aprivate lansuit. The charge filed by a
charging party is, after all, nerely the admnistrative step whi che
sets in notion the investigation to determne whether a conpl ai nt

wll issue. North Anerican Rockwel |l Gorp. v. NLRB, 389 F. 2d 866,

870 (5th dr., 1968). The charge need not be technically precise

solong as it inforns the party charged of the general nature of

the alleged violations. NLRBv. Reliance Seel Products ., 322
F. 2d 49 (5th dr., 1963). In the instant case the Duarte Famly

charge adequately conplied wth the five requirenents set forth in

111
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the regul ati ons.§/ Mre inportantly, allegations in the
charge or original conplaint nay | ater be suppl enented or
anpl i fied by nore specific allegations. These "rel at e back"
to the date the charge was filed. NRB v. Louisiana Mg.
@., 374 F. 2d 696 (8th dr., 1967); N.RB v. Reliance Seel
Products Go., supra; North Anerican Rockwel | Gorp. v. NLRB
supra. The Respondent does not contend that it wasn't
adequat el y apprised of the charge against it after the

i ssuance of the Conplaint herein on April 4, 1980. Rather,
Respondent clai ns prej udi ce based on its inability to secure
the testinony of individuals who left its enploy. The claim
is not supported by the record. Frst, there is no evidence
that the possible V\itnessesz/ were not ot herw se subject to
subpoena. Second, Respondent's key perci pi ent supervi sor

W tnesses regarding the Duarte Famly charge, Larry O Leary
(who al so no |l onger worked for. the conpany, but was
subpoenaed fromSan Dego to testify), and Gary Serrato, did
testify. FHnally, the six-nonth limtation period set forth
in 8§ 1160.2 of the Act, by its ow terns, applies to the
filing of a charge and not to the issuance of a conplaint.

6

8 Gal. Admn. Code 8§ 20202 requires (a) the name, address
and t el ephone nunber of the person or organi zation naki ng
the charge; (b) the nanes, address, and tel ephone nunber of
the person, organization or conpany agai nst whomthe charge
is nade; (c) a short statenment of the facts that constitute
the charge; (d) the Labor Code Section all eged to have been
viol ated; and (e) proof of service on the charged party.

7 Respondent at page 6 of its Brief sets forth the nanes
of Bill dhbson, Norman Partridge and Tino Mlla, Jr. Yet
Gbson had by June, 1979 already given his termnation
notice to Respondent. Hs prinary responsibility that June
had been to train Gary Serrato who did testify. Partridge' s
prinmary responsibility was at Respondent | processing pl ant
in Turlock. He did not have responsibility for harvesting
hiring. Mlla, a tractor driver, had been utilized by
Oleary as an interpreter in the past.
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3. Has Respondent been deni ed due process and

equal protection under the law by the General

Qounsel 's purported failure to enforce the lawin a

neutral fashion.

Respondent in its Answer and in its Mtion for
di scovery, asserts that it has been deni ed due process of | aw and equal
protection of law by the General Gounsel's failure to enforce the
provisions of the Act in a neutral fashion.

In furtherance of its contention, Respondent had
requested inits Mtion that the General Gounsel produce prior to this
hearing data set forth in 63 separate di scovery requests covering the
period from Septenber, 1977 to January 1, 1980. These di scovery requests
woul d require the General Gounsel to obtain, assenbl e and produce data and
summari es of each of the Regional offices' handling and disposition of UP
charges and el ection petitions filed and conpl aint issued for that period.

Respondent ' s broad di scovery Mtion was
denied at the pre-hearing conference as irrelevant to the factual issues to
be heard.

In addition to ruling that the data was not
relevant to the issues in this hearing, the ALOalso ruled that the
burden shoul d be on the Respondent to obtain, assenble and anal yze the
data. The infornmati on sought by Respondent is a matter of public

record, located at the ALRB s office in Sacranento.§/ It

is Respondent's choi ce whether to allocate its resources and tine to obtain

such data to sustain its then unsupported Mtion as the
8

\Vol. |, page 4.
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information was equal |y available toit. Fnally, a hearing convened to
recei ve testinony and evi dence concerning two specific factual disputes

i nvol vi ng Respondent’ s enpl oynent practices is not the appropriate forum
for litigating these unrel ated issues.gl See generally, North Anerican

Rockwel | Gorp. v. NLRB, 389 F. 2d 866, 871-872 (5th dr., 1968) regarding

the NNRB's simlar limt to broad di scovery requests upon the General

QGounsel , and Brown Lunber (o., 143 NLRB 174, 53 LRRVI 1283 (1963) in whi ch

the NLRB hel d that testinonial or docunentary evi dence that a Regi onal
Gfice staff was general |y bi ased agai nst enployers in favor of unions is

not relevant or admssible in a conpl ai nt proceedi ng.

I11. Gonpany Qperations

Rogers Foods is a Del anare Gorporati on doi ng business in
Galifornia. |Its principal office is located in Turlock, California, and
its processing plant in nearby Livingston. |Its prinmary business in
Gilifornia is the grow ng, harvesting and processing of onions and garlic.
Respondent contracts wth farmers to grow onions and/or garlic, principally
inthe Inperial Valley [onions only], southern San Joaquin Valley [both
onions and garlic]' and central San Joaquin Valley, commonly known as the
west side of Fresno, which covers both Fresno and Merced Gounties [ oni ons
and garlic]. In addition, Respondent engages in a |late oni on season in the

Tul are Lake area as well as growng garlic inthe Santa Maria and Sal i nas

Val |l ey area.

&l Litigation raising these issues is, in fact, pending in the federal
court in Wstern Gowers Association v. Brown, et al., G79-2031-GrI
(Southern Ostrict of Galifornia).

- 8-
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Respondent ' s oni on harvesting operation starts
inthe Inperial Valley approxinately the first week in June.
About 4 weeks | ater the harvesting noves to Kern Gounty for July and nost
of August. The harvest then noves north to the Hiuron-Mendota area until
early ctober, finishing in md-Cctober in the Tul are Lake area.

Grlic harvesting starts in July in the Bakersfield
area and continues there until md-August. The operation then
noves to the Hiuron-Mendota area, concluding there in early
Sept enber when harvesting is noved to Salinas for the rena nder
of Septenber and sonetines into Cctober.

Robert Andrews, the field manager, has overal |l
responsi bility for the conpany's garlic-oni on division operations
in Gaifornia. Reporting to himare the field representatives ["Reps"] who
are responsi bl e for the harvesting operation in each of the geographic
regions. 1In 1979, the field rep for the Inperial Valley during May and
early June was B Il d bson who was then, training Gary Serrato as his
repl acenent in onions. Brian Zienan and Ray Martin were hired as field

reps ingarlic. Bl Harris was the field rep for the central Joaquin

area.
Vorking under the field reps are seasonal | abor

supervi sors [forenen] who have prinary responsibility for hiring and day-

to-day supervising of the garlic and oni on nachi ne crews. In 1979

Respondent ' s | abor supervisors were Larry O Leary, Martin Chavez, (onnie

Pacheco and Carol Qunnerson. sually a | abor supervisor is assigned to

either the onion or garlic machi nes
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since the two harvesting seasons do not usual |y occur at conti guous;
| ocati ons.

It is not disputed that the | abor supervisors as well as
field reps and field manager are supervisors wthin the neaning of Section
1140. 4(j) of the Act.

Respondent has 6 harvesting nachines [all not
necessarily working at the sane tine], nornally using one or two for the
garlic harvest and the renai nder for the oni on harvest. These nachi nes are
essentially the same al though the garlic nmachi nes are equi pped with snal |l er
coated chains for sorting the snaller, nore fragile garlic.

The nunber of sorters on a nmachine can vary from
9 to 14 depending on the field condition. The job of sorter [or grader] is
not difficult tolearn or do. However, it does require long hours under a
hot sun [w th sone shade provided by the harvester] in w ndy and dusty
fields. A though both men and wonen do the job, it nore typically is
perfornmed by wonen. The other |aborers job is that of "bucket boy". Wiile
payi ng the sane as grader the work requires wal king i n the open sun behi nd
the harvesters picking up the garlic or onions in plastic buckets mssed by
the nachi nes. Because of the sun, stooping and bucket carrying the work is
usual | y done by teenagers or young man@/ and occasional |y by young wonen.
At tines, ol der wonen voluntarily would take a turn also in order to get

off of the harvesting nachi nes and

10 IV Tr p. 152, lines 1-10;V Tr p. 69, lines 10-15 M Tr p. 28,

[ ines 12-14.

-10-
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overcone the notion sickness that occurs while working on it.

The harvesting sequence of the onion fields is

determned by the field reps in consultation wth Andrews two [or nore]
weeks prior to the harvesting starti ng.l—ll Tractor drivers are hired,
usual Iy by the tractor nechani cs who work throughout the year, to perform
the pre-harvesting operations to prepare the fields for harvesting. Frst,
fieldirrigation ends and the fields are permtted to dry. The oni on tops
are then nowed down ["high topping"], followed by the renoval of the onion
tops to ground level ["lowtopping']. The third operation invol ves a
tractor pulling a rotovator which | oosens up the ground and nmakes it easier
for the harvesting nachines to dig up the oni ons.l—Z Harvesting fol | ows.
Harvesting nmachi nes driven by | oader operators carry sorters, who stand on
two wngs while grading or sorting the onions or garlic, which have been
carried up on conveyer belts.

Timng is inportant if not critical in harvesting oni ons.
Even one or two days exposure to noi sture or sun can bacterial damage or
bur ni ng. 13/ Thus Respondent's successful harvesting operation requires that

all the necessary crews be tinely hired and ready to start.1—4/

I
I

U7 mndrews Testinony, VI Tr p. 118-121.

2 See Respondent's Exhibits d-12 for pictures of these pre-harvesting

and harvesting operations.

13/

O Leary Testinony, IV Tr p. 21-22.
147

= Serrato Testinony, IV Tr p. 198-199
-11-
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V. The Duarte Famly Charge

1. Hring Hstory

The Duarte famly have worked for Respondent during
its harvesting seasons from1975 until 1979. Pedro Duarte, the father, was
first hired by Respondent as a nachi ne operator prior to the start of the
1975 harvest.g’/ Hs famly [wfe Lena, daughter Lupe and sons Manuel, Javier
and Pedro] were also hired and worked in 1975 until approxi mately August 25,
when the children returned to school and Pedro returned to work for anot her
grower in the Inperial Valley.

Asimlar hiring and working pattern occurred
during the follow ng three years as well. A week or nore before the harvest
was to start Pedro woul d receive a- letter and/or call telling himthat the
conpany' s harvest woul d be starting soon and he shoul d expect a visit from
the field rep Bill Gbson. In 1976 he started work around May 28. Prior to
that he had received a letter fromRogers Food, followed up by a hone visit
by dbson, Tino MIla, Jr., and a conpany | abor supervisor. @ bson
ascertai ned fromPedro how many of his famly coul d work and for how | ong.

G bson was told by Pedro that he and his famly could only work through the
Bakersfiel d harvest and then woul d have to return to the Inperial Valley.
This was agreed to by G bson. Pedro's daughter Rosa al so worked for

Respondent that harvest as well.
111

I

15/
S.

He was hired by Bill dbson through his friend, Horentine M1 a,

-12-
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In 1977 Pedro and his famly were hired in
the sane nanner. He was visited in his home by dbson, Mlla, Jr.,
and Larry O lLeary. d bson asked again how many of Pedro's famly

could work. Pedro told himthat his wfe and daughter Rosa coul d
start and Manuel and Javier could work 2-3 weeks | ater after school)

was over. @ bson said that would be fine, that the harvest would start on
June 1, wth the pre-harvest starting for Pedro on May 22. d bson al so asked
Pedro to see if he knew others who were interested in working. Pedro
obtained three others to work as wel|.

As agreed, Pedro's famly worked through the
Bakersfield harvest and then returned to the Inperial Valley. Pedro,
however, agreed to stay on at d bson's request and worked until the end of
the season to fill in for a nachine operator who was ill. At the end of the
season a conpany party was held in which Pedro and the other workers were
t hanked by @ bson, O Leary and the others for their work. The conpany

supervi sors told Pedro they hoped to see him[and the others] next year.1—6/

About May 22, 1978, after receiving a call
several days earlier, Pedro and his famly were again visited by G bson,
Mlla, Jr., and O' Leary. @ bson inquired who could work for the conpany.
Pedro told himthat his wfe Lena and daughter Rosa coul d start work when
the harvest was to begin on June 3 or 4; his son Manuel could start a few

days later and Javier and Hvia

16 S mlar conpany parties occurred in 1976 and 1977 after the Bakersfield

and season-end harvests. |[f there were simlar conpany parties in 1978,
nei ther Pedro nor Rosa were invited to them

-13-
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alittlelater. dbson also agreed that Manuel woul d work as a tractor
dirver, Javier ["Frank"] as a bucket boy and Hvia, Rosa and Lena as
sorters. Pedro also explained to G bson that he woul d not be able to work
beyond August 20 because he worked under a union contract for another
enpl oyer in the Inperia Valley [Maggie' s] and would | ose his seniority
there if he failed to report by then. It was arranged with d bson that
Pedro and the rest of his famly except Rosa woul d | eave around August 20.
In 1979 no one called or cane to the Duarte
famly hone as in previous years. Respondent attributes this to a change
inits hiring procedure in which the conpany decided it woul d no | onger
notify workers when the harvest was to start but would wait until the
7/

wor kers cont acted the conpany fi rst.l—

2. The Duartes' 1979 Reenpl oynent Eforts at

Respondent
It is not disputed that sonetine during the

first two weeks of June Pedro and Frank Duarte went one norning to

Respondent' s fields during the onion harvest seeking re-enpl oynent fromLarry

Oleary. Wat is disputed is when this occurred and what was sai d.

According to OLeary, the former onion | abor

supervi sor in 1979, the onion harvest started "sonetine during the first week

in June" [i.e., June 1-7]. After further questioning
17/

In 1980 Respondent returned to its practice of notifying workers In
witing of the conpany's harvesting dates. However, the witten) notice was
only sent to those who worked for the conpany through the end of the 1979
harvest. The Duarte famly was not notified in 1980 because of this. [In
fact, Exhibit Z "indicates that at |east 2 workers were contacted for
reenpl oynent who had not conpl eted the harvest in 1980].

- 14-
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about his activities that week, OLleary recalled that harvesting

7.1 He specifically recall ed Pedro and

started closer to June 6 or
Frank coining out to the field about June 13, approxi mately 1 week after
harvesting had started. ga/Aa‘ter greeti ng one anot her Pedro spoke to

O Leary in Spani sh which was translated by Frank. According to O Leary,
Pedro [through Frank] asked for work for hinself [as a | oader operator]
and his wfe [as a sorter]. responded there were no openings. Pedro al so
asked why he and his famly had not been contacted at his hone as in
previous years. OLleary directed himto Bill Gbson if he wanted to nake
further application. 2 OlLeary and Frank tal ked for a few nore mnutes
in English on non-job related topics and then Pedro and Frank Ieft.z—ﬂ @)
cross-examnation O Leary further el aborated that he treated the Duartes'
work application the sanme as others who applied. He took down their nanes
and phone nunber in order that he mght contact themlater shoul d further
j ob openi ngs devel op. 2

18/ IV Tr p. 16.
19/

Respondent clainmed that Exhs. O and 03 corroborated O' Leary' s
testinony. Exh. O [field shiprent forns] indicates June 6 was the first
day of the 1979 harvest starting in field No. 308. Exh. DB indicates that
harvesting occurred at two fields, Nos. 306 and 311, on June 14. The
Duartes testified they saw harvesting nachi nes a-two fields the day they
talked to O Leary. However, as wll be discussed in nore detail infra,
Exhs. D4 [on page 7] and D6 indicate that Respondent was harvesting from
two fields on June 3.

20 ) Tr p. 143; IVTr p. 48, lines 17-13.

2U Oleary further testified that Frank only asked for work for his
father and nother, not for hinself or his sister Rosa. IV T. p. 43,
lines 19-23.

2y Tr pp. 49-51. O Leary testified he in fact used the list call for

addi tional workers as openings occurred. Ibid. p. 52. The Duartes were
not call ed however.

-15-
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By contrast, Pedro Duarte testified that he went out to
Respondent's fields wth his son on June 6 to ask for work for he and his
famly. He went the day after a friend had nentioned seei ng Rogers Foods
harvesting equi pnent in the field. Pedro and Frank found O Leary working in
the second field they visited. After greeting each other Pedro asked
Oleary, wth Frank transl ating, z/ why they had not cone to his hone to
notify he and his famly of the harvest as in previous years. O Leary
responded he had orders not to hire the Duarte famly. Pedro asked for
work for he and his famly. O Leary replied there were no openi ngs.
O lLeary and Frank tal ked briefly about non-job related natters and then

Frank and Pedro depart ed.

3. The Duartes' Whion and Goncerted Activities

After working the first weeks of the 1978 onion harvest as a
sorter, Rosa Duarte was pronoted by Robert Andrews to | abor supervi sor.
She trained under O Leary during the renainder of the Inperia Valley
oni on harvest and becane the | abor supervisor in charge of the garlic

nachi ne starting i n Bakersfiel d.

Rosa credibly testified that in July, during the Bakersfield garlic
harvesting, she was told by Bill Karris to keep an eye on two tractor
drivers assigned to her crew Lupe Arisiaga and Maurillio UWias. Arisiaga

had been the subject of an

= Respondent obj ected, as hearsay, to Pedro's testinony regarding

Oleary's statenents since Pedro was utilizing Frank's transl ation.
However, O Leary was utilizing Frank as an interpreter as well and is
bound by his agency choice. See Hansen Farns, 2 ALRB Nb. 161 (1976). In
addition, Frank's testinony corroborated his father's as well.

-16-
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ALRB charge and conpl aint over his 1977 termnation that had settled prior
to hearing. That Qctober, prior to the settlenent, Respondent has asked
Rosa if she would be wlling to testify that she and her father were uni on
supporters and the conpany had treated themfairly. She had agreed. A the
tine she had not known Arisiaga nor the reasons for his termnation or

reinstate, nent. 2

Approxi natel y one week | ater, during the
garlic harvest, ALRB agents cane to the field to tal k to Respondent'
enpl oyees and explain to themtheir rights. Rosa wanted to hear the talk
but Harris told her she coul d not since she was a supervisor. Harris,
however, did ask her to keep an eye on Maurillio Wias who had recently been
hired by Harris as a tractor driver. Rosa, in fact, reported to Harris that
Uias, wio was an intelligent, articul ate and persuasi ve speaker, was a UFW
supporter.g’/ Later in the harvest Harris agai n asked Rosa to keep an eye on
and report to himabout the two tractor drivers. Rosa declined to do so any

further which disturbed Harris, according to Rosa. %

111

2 Harris told Rosa to keep an eye on Arisi aga because he was
a UFWnenber. "You know what happened | ast year. He won his case
and now he thinks he's a big shot.” | Tr p. 65. See Resp. Exh. C

= | Tr p. 84-86. See Respondent's Exhibit G

2 Ibid, p. 88. Harris denies asking Rosa to report to hi mabout

Uias and Arisiaga’'s activities. As discussed in nore detail in 'the
Anal ysi s section, | found Rosa, Pedro and Frank particul arly credible and

convi nci ng W t nesses.
111

-17-
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In fact, Rosa had becone friendly wth the tractor drivers, found them
intelligent and articulate and frequently tal ked to themabout the union

In md-Septenber, while visiting Salinas, Rosa stopped by one of
Respondent's garlic fields during an afternoon harvesting. The harvest crew
nmany of whomaccording to Rosa were uni on supporters, were strongly objecting to
the lack of water at the nachine. Gilen Haste, Respondent’'s new Sal i nas area
field rep, told Rosa or the workers that he would fire them2—7/R)sa told Gal en
that would be a mstake as the workers would justifiably file charges wth the
ALRB agai nst the conpany. Wen Rosa returned to the Mendota area the next day
she related to Harris what had occurred in Salinas and what she had told Gal en.
e Several days later during harvesting Harris told Rosa to work her crew
faster. Rosa responded it was going to get dark, there were no lights on the
nachines and it was a poor field. Harris insisted/' Rosa refused saying it was
unsafe for the crewto work under such conditions. Harris instead was conpel | ed
totell the crewto work faster. Rosa went on to tell Harris that what the

wor kers needed was to be organi zed by the uni on because he pushed the peopl e too

much. Harris appeared nad, nade a face, | ooked di sturbed and then wal ked

29/
anay. =

111

27/ 1t was unclear fromthe testinony which was tol d.

= 1bid, pp. 91-96.

2 |bid, p. 97-98.
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At the conclusion of the garlic harvest in
the Mendota area, and over her objection, Rosa was transferred to the oni on
harvest as a | abor supervi sor.@/ By her own admssion she did not do a very
good job. After the season concl uded, a dispute arose between Rosa and
Respondent regardi ng her expense entitlenments resulting in Rosa filing a
charge wth the Labor Gommssioner. After sone correspondence, Respondent

agreed to pay the disputed am)unt.3—1/

I n Decenber, Respondent sent Rosa a letter
stating her perfornmance as a | abor supervisor [particularly in onions]
oni on harvest Respondent noved two crews, including Pedro Duarte, to
was | nadequate and she woul d not be rehired as a | abor supervisor. However,
she was inforned that she could return in another capacity [i.e., as a
gr ader | .3—2/
After finishing the 1978 Inperial valley onion harvest Respondent

33

noved two crews, including Pedro Durate, to Needl es for a week. 4 The crew

were then told to nove the
111

Sy Responsi bility increases considerably and the work is nore difficult as

the onion | abor supervisor is in charge of 4 nachi nes, instead of one.

sy See General Gounsel Exhi bi t

82 See General Gounsel Exhi bit

33/

= Wile in Needles Pedro's tractor engi ne suffered serious damage, Pedro was

given a witten warning for it. Respondent does not contend, nor is there
any evi dence, that the engi ne damage was a basis for refusing to rehire Pedro
in 1979 [Pedro continued to work for Respondent in 1978 after the incident
anot her 6-7 weeks. Mreover, the tractor nechanic, not its driver, had
prinary responsibility for engi ne nai ntenance and oil pressure.].
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Bakersfield area the foll owing week to start the onion harvest there on July
17. However, when they arrived, OLeary informed themthat the fields were
not yet ready for harvesting for several nore days. O Leary agreed to pay the
workers two hours wages for reporting as requested. Mny in the crew were
upset and asked Pedro if he woul d speak to O Leary about this. Pedro spoke
to OLeary and sai d since the conpany had schedul ed everyone to work that day
and everyone had cone considerabl e distances to be there; at 7 that norning,
the conpany shoul d pay nore wages. Pedro asked O lLeary if he could do
sonething about this. OLeary said there was nothing he could do. Pedro
replied that "In order to get the conpany to do sonething I wll bring in

1 H mn 4
Chavez' uni on. Ead

V. The Julia Canpos G oup Charge

Julia Canpos [as wel|l as her husband and one of her-
sons] first worked for Rogers Foods in July, 1977. She started in late July
when the garlic season noved to the Hiuron-Mendota area, which is where she
and her famly lives. In early Septenber the garlic nachi ne and harvest
noves to the Salinas Valley for several weeks. Canpos and the ot her nenbers
were given a choice of noving wth the garlic harvest to the Salinas Vall ey
or swtching

111

Sl [l Tr pp. 25-27. Pedro, a quiet spoken ol der nman, had been a URWnenber
for a nunber of years. He even passed out authorization cards to sone
Rogers Foods' crew nenbers in 1975. However, there i s no evidence that the
conpany was aware of this or anything nore than his uni on nenbership until
1978. OlLeary denied that the crews were upset about the change or chat
Pedro spoke to himabout it. However, as discussed in nore detail in the
Anal ysis Section, | do not credit O Leary.

-20-



© 00 N O o A W DN B

N N RN NN NNNNRRRRRR R R B R
o U A W WN PR O O© 0 N O U0 M WN R O

to the onion harvesting in the Avenal area [approxi natel y an hour and hal f
drive south fromthe Mendota area], Julia, along wth nost of her crew
declined to go to Salinas [because her famly and home were in Mendota] and
instead worked the renai nder of the ' onion harvest until md-Qctober wth
Respondent .

In 1978 a simlar hiring and working pattern
occurred as well. GCanpos started in July and agai n chose to remain closer to
her hone, swtching to the onion harvest in Avenal at garlic harvest's end in
Mendota, finishing it wthout a | ay-off.

In 1979, Canpos was contacted by Harris and tol d
that the garlic harvest would be starting soon in July.® Harris told her to
bring 10 persons as well. Mydesta and Domnga Qtiz, Miria Esther A sano and
three of their teen-age children [Juan Qtiz, Antonio Qtiz and Sylvia
Banuel os] as wel|l as Bal vina Banuel os, who started several days |ater, were

recruited by Canpos and wor ked on the sanme harvesting nachi ne.

In August, Ray Martin and Bill Harris proposed to
repl ace Juan Qtiz as the bucket boy wth soneone el se. The machi ne crew
stopped harvesting and Maurillio Wias, speaking on behalf of the crew told
Harris they would all stop working and would al so file a charge wth the ALRB
if he did Harris decided
111

111
111

35/ Each year, Julia had called the conpany's Turlock office and |l eft word she

and nenbers of her famly. [and others] woul d be avail able for work.

-21-
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not to replace Qtiz. This "work stoppage" |lasted about an hour. Al the
wor kers were pai d. 3—6/I nearly Septenber the garlic harvest ended in the Huron-
Mendota area. Once agai n Canpos and her co-workers were given a choi ce whet her
to continue harvesting garlic in the Salinas Valley or noving to onions in the
Avenal area.

The Canpos group chose to nove to the onion
harvest in Avenal, the school age children returned to school while the
tractor drivers [including Wias] stayed wth the garlic nachine that noved to
Slinas. CGanpos had called Harris and. told 10 |himthat she and the ot hers
woul d work in onions. Harris, inturn had Canpos call Gary Serrato, who was
reached in his pick up truck and briefly talked to her. The Canpos group
reported the followng day a few hours | ate because they had difficulty
locating the field. Serrato and Chavez had started up a nachine wth 12 or so

new wor kers who had al so reported to the field that day.

Wien the Canpos group reported they were directed by Serrato to Chavez who
37/

assi gned thema nachi ne.— That afternoon, Canpos credibly testified, Chavez
told her and the others that they would be laid off after four days work.

Julia asked why. Chavez said that their nachine would be transferred to
garlic. Juliareplied that there was the other nachine. Chavez said he had
enough workers. Julia replied that they were new workers and she and her group

had nore seniority and al ways worked the entire oni on

oS0/ . . . . . ..

= The testinony went into nore detail about this issue raising

factual disputes about favoritismto another group of workers hired and Juan
Qtiz' age. However, the essential and relevant facts are that this work-
related di spute and "stoppage" occurred involving Uias and the Ganpos G oup.

s Serrato thought the Ganpos G oup started, the followng day. IV Tr p.
224, lines 16-20.
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harvest wth Harris. Chavez responded, "I'min charge here. W
have enough. "

Canpos attenpted to find Harris to tal k to hi mbut
the other |abor supervisors wth cars avail abl e refused to help
her. n Friday, Septenber 7, the Canpos group, as well as the
others on the nachine, were laid off. Julia tried for a week to
contact Harris at the conpany's Turlock office, |eaving him
nessages to call her at her honme. M one called her back.
Fnally on late Friday afternoon, Septenber 14, she went down to
the ALRB office xvith the others to ask for assistance. ALPB
Agent Frank Pulido agreed to call Respondent's office on behal f of
the group and find out what was going on. Pulido testified that
there was no answer when he tried that evening so he didn't
attenpt again until Mnday, Septenber 17 [that weekend was a
Mexi can hol i day and Pulido was not in the' office]. In the nean-
tine, Chavez and/or Harris called Ganpos’ hone on Sat urday,
Septenber 15 and told her that work woul d resune again for her
and the group on Sunday. The Canpos group reported to work on
Sunday and sorted oni ons.

h Monday, Septenber 17, Pulido contacted Harris
and inquired on behal f of the Canpos group about the |ay-off.
Harris said he woul d check on it and called Pulido back on the

follow ng day [ Septenber 18] and tol d Pulido the wonen had been

| recalled and were already working. Pulido closed the natter as a

result. However, Julia Canpos credibly testified that working

conditions worsened for her and her wonen friends within a few

-23-
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days of the recall. Sarting approxi nately Septenber 20th and conti nui ng
for the next two and a hal f weeks, Canpos and her group of wonen co-workers
were required to get down fromthe nachi ne and do bucket boy work behi nd or
pull weeds in front of the nachine Canpos al so felt that the nachi ne was

speeded up so that it was nore difficult to do this V\Dl’k.3—8/

Thi s conti nued
for several weeks until Cctober 2 when Chavez stopped the nachi ne and nade
everyone pick up onions in buckets for 6 hours. After several hours,

Bal vina Banuel os tol d Chavez she wasn't able to continue doing this work.

Chavez replied that "this is the work to do". Banuel os responded, "Wy not -
put us back on the machi ne?* Chavez answered, "This is the work, if you
don't want it, quit." Banuelos said, "V¢ need the work."” The wonen

observed that the other 3 nachi nes harvesting had nen pul | i ng weeds as wel |
as bucket boy wor k.

The follow ng day, Cctober 3, the group was again
ordered to do bucket boy work. Canpos, under a strong sun, becane very
tired and could do no nore She put her bucket down and wal ked to the
harvesti ng nachi ne. Labor supervi sor Conni e Pacheco drove up to her in her
pick up and told Canpos to get her bucket and return to her work. Canpos
replied, "That's not ny work, ny work is sorting en the nachine." Pacheco

r esponded,

111

38/ Wsual |y bucket boy and weed pulling work is perfornmed by young nen or

teen-agers. As indicated previously, wonen woul d occasionally voluntarily
per f orm bucket boy work to overcone notion sickness. During the August
garlic harvest the Ganpos group voluntarily hel ped Juan Qtiz wth his
bucket boy work for several weeks as wel |l .
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"If you do not want to work, quit." Harris drove into the fieldin his car
He j oi ned Canpos, Pacheco and the nechanic, Mquel Hores. Canpos asked if
sone one [other than Pacheco] would interpret for her but no one did.

FHnal |y, Pacheco did.%y Canpos asked Pacheco to tell Harris that she coul d
not do the bucket boy work because of the machi ne operator [who went too fast
and left too nmany onions on the ground]. Harris responded, "You don't want
to work?" Julia answered, "Yes, but on top [of the nmachine] sorting."
Harris said, "But this [filling the bucket] is work." Julia answered, "This
has never been ny work." Harris replied, "If you don't want to work you can
quit." Later that afternoon Pacheco told Canpos and the others that Harris
was putting the group back on the machi ne sorting; no one pulled | weeds or
filled buckets.

Harris and Chavez both testified that the weed condition was
particularly bad at the HIlside and Peck Ranch fields.ﬂy The field s
condi ti on was noticeabl e during the ore-harvesting, several days prior to
harvesting. Accordingly, Respondent hired extra nen to pull the weeds and
grass and to help wth the bucket boy mork.ﬂl/According to CGanpos, none of

t hese

39 According to Canpos she and Pacheco did not get al one well. Pacheco spoke

harshly to her and she replied in kind. GCanpos did not trust Pacheco' s
transl ation.

40/

IV _Tr p. 152, 167, VTr p. 74-75.
=" IV Tr p. 172-173 - Chavez' slip of the tongue [ibid., p. 174, line 3] was
particularly telling.

111
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nen worked wth her machine. According to Chavez and Karris, the wonen on
Canpos' nachi ne were asked to volunteer; if they didn't they were told to
rotate, leading to the exchanges between Canpos and the various conpany
representati ves set forth above.
In addition to her conpl aints about the nore
onerous working conditions pulling weeds and filling buckets, Canpos
testified to other changes occurring shortly after returning fromthe | ay-
off. Water, particularly critical to the workers| during the |long, hot and
w ndy days, would be brought late [i.e., after lunch] or tasted peculiar;
the portable toilets were often dirty or foul snelling, and the other crews
were permtted to work |onger hours [i.e., a half hour or so each day].
Chavez testified that the portable toilets were
servi ced by an i ndependent conpany, supposedly tw ce a week [the crews
general | y worked seven days a week]. At sone point after the conplaints
started the service was increased to three tines a week. In addition, all
the crews, including the supervisor, used the sane toilets, which were
| ocated at the sides of the fields. Chavez personally took care of the
wat er each day.4—Z He attenpted to have water at the nachi nes each norni ng
when the crews started. |f he occasional |y was not pronpt, according to
(havez, it was because he was so busy and had to bring water to nachi nes

that mght be working in two separate fields.

’? Rosa Duarte testified that it was one of the nost | npor t ant

responsi bilities of the labor supervisor. She brought her crewtheir
wat er and gl oves each norning before work start ed.
111
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Chavez testified that it was true that one or nore
nmachi nes woul d work | onger than the others each day. Accordingly, he would
rotate the three or four harvesting machines to equalize the tine each crew
worked. In order to evaluate the nerit of this 5 conplaint and testinony
| reviewed Respondent's Exhibit Rwhich is a sutmary of hours worked by
various sorters fromSeptenber 14 to Gctober 12. | conpared the nunber of

hours that Julia Canpos worked each day wth those of Rta Castro, Mria

Favel la, Maria Mblina and Ruth Meza for the sane day. | limted the period
of conparison to Septenber 16, the first day that Canpos was recal | ed
nachi ne
until Cctober the ALRB. The summary i ndi cat es:
1. Rta Gastro worked the sane nunber of hours as
Canpos for each of 19 davs.4—3/
2. Muria Favel |l a worked the sane nunber of hours 9
days; she worked nore hours on 6 days totaling 5
hours; and did not work any days fewer hours.
3. Muria Mlina worked the sane nunber of hours on
10 days; she worked nore hours on 6 days totaling
5 hours; on 3 days she worked a total of 2-1/2
hours less; for a net total of 2-1/2 nore hours.
4. Ruth Meza worked the sane number of hours on 12
days; on 5 days she worked a total of 3-1/2 hours
nore; on one day a half hour less; for a net
Il total of 3 hours nore.
43/ No retai ned conpany record indi cated whi ch harvesting nmachi ne a greater
worked on. S nce Chavez stated the hours varied between crews each day, |
assuned that the identical hours for the days indicated conpos and castro
work on the sane nachi ne.
111
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O the 7 conpos called Pulido at the ALRB of fi ce and described to him
what she bel i eved were the chanced and nore onerous worki ng conditions she
and the others were experiencing since their recall. Pulido advised her
that under the law she had aright to file a charge, if' she desired,
agai nst the conpany. He suggested to her totalk it over wth her co-
workers. The foll ow ng day Canpos di scussed filing a charge agai nst the
conpany wth her co-workers. On Fiday, Qctober 9, the CGanpos group drove
tothe ALRE office in Fresno after work and filed their charge agai nst the
conpany. According to Julia, the group did not experience the difficulties
encountered earlier for the last few days of the harvest after filing the

char ge?.

ANALYS S & GONCLUSI ONS

The General (ounsel's contentions are divided into three basic
parts: (1) an allegation regarding the failure of Respondent to rehire
nenbers of the Duarte famly because of their concerted activities, violations
of Sections 1153(a) and (c); (2) an allegation relating to enpl oyer conduct
I nvol vi ng nore onerous working in conditions inposed on the Canpos group, al so
violations of Sections 1153(a) and (c¢); and (3) an allegation regarding the
sane enpl oyer conduct interfering wth the Canpos croup utilizing Board

processes, a Section 1153 (d) violation.

el Both Canpos and Chavez testified that the workers were not provided wth

gloves during the first week in Qctober. Chavez testified that a shipnent did
not cone in. "He told the workers to turn the cl oves backwards so that the
hol es were on top. The conpany went to a store and purchased a new supply of
cl oves which were provided to the workers during the last week of harvesting.
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l. I nt roducti on

Section 1153(a) of the Act nakes it an unfair |abor practice for an enpl oyer to
interfere wth, restrain or coerce an enpl oyee in the exercise of rights

guar ant eed t he enpl oyee under Section 1152 of the Act. Section 1153(c) al so
nakes it an unfair labor practice for an enployer to discrimnate inregard to

the hiring, tenure of enploynent or any termor condition of enpl oynent.

Generally, under Section 1153(a) concerted activity by enpl oyees is
protected regardl ess of the enployer's notivation, NNRBv. Burnup & S ns, Inc.,

379 WS 21, 57 LRRM 2385 (1964), while conduct under Section 1153(c) requires

evi dence of anti-unionaninus as well as evidence of inproper enpl oyer

notivation. See Resetar Farns, 3 ALRB Nb. 18 (1977). These sections are

substantially identical to Sections 8(a)(l) and (a)(3) of the National Labor
Relations Act. S nce ALRA Section 1148 mandates fol | ow ng appl i cabl e deci si ons
under the National Labor Rel ations Act, such decisions are appropriately
examned to ascertain whether Respondent has viol ated Sections 1153(a) and (c).
Uhder well settled NLRB precedent, union or concerted activity have been broadly
defined. See, e.g., NLRB v. Véshington Alumnum 370 US 9, 50 LRRVI 2235 (1962);
Shelly & Anderson Furniture Go., Inc. v. NLRB, 497 F. 2d 1200, 86 LRRM 2619 (9th
dr., 1974); Hrst National Sank of Qwha v. NRB, 413 F. 2d 921, 71 LRRM
3019 (8th dr., 19691; NNRBv. Mrris FHshman & Sons, Inc., 278 F. 2d 792, 46
LRRM 2175 (3rd dr., 1960); NRB v. Mfi M Bakeries, Inc., 271 F. 2d 602,
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45 LRRM 2085 (1st dr., 1959). The Agricultural Labor Rel ations Board has
followed this precedent. Tenneco Vést, Inc., 6 ALRB Nb. 53 (1980); Louis
Caric & Sons, 6 ALRB No. 2 (1980); Jesus Martinez, 5 ALRB Mb. 51 (1979);
Royal Packing, 5 ALRB Nb. 31 (1979) S & F Gowers, 4 ALRB No. 58 (1978); and
Resetar Farns, 3 ALRB Nb. 18 (1977). As wth all allegations of unfair |abor

practices the General (ounsel nust support the charge by a preponderance of
the evi dence pursuant to Section 1160.3 of the Act.
. The Duarte Famly Refusal to Rehire Charge

After six or nore nenbers of the Duarte Famly had worked in
Respondent ' s harvesting S nce 1975, Respondent did not contact or hire famly
nenbers for its 1979 [or 1980] harvest. Respondent's reason, and the basis of
its defense, is a purported change in its recruitnent procedure in 1979.
Prinmary responsibility for the 1979 onion harvest hiring, and Respondent's
principal wtness to testify regarding its defense, was the onion | abor
supervisor in 1979, Larry Oleary. Both OlLeary as a wtness and his
testinony were incredul ous. Throughout his testinony O Leary was
I ncreasi ngly nervous and unconiortable; during critical examnation his
testi nony becane either evasive, inconsistent or inadvertently subject to

slips of the tongue. 45/

Oleary's lack of credibility as a wtness sharply

contrasted wth the forthright and credible testinony of Respondent’s

Y e e g., IvTr p. 13 for an exanpl e of OLeary's evasi veness concer ni ng

when the 1979 oni on harvesting started. Mre significant was O Leary's
critical slip of tongue regardi ng contacting enpl oyees prior to the 1979
harvest; ibid., |ines 23-28.

- 30-
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field rep Gary Serrato, as well as General Qounsel's principal w tnesses,
Pedro and Rosa Duarte. Serrato’'s testinony, in two key areas under m ned
Oleary's and the purported defense. First, Serrato confirned the
overriding inportance of having a full conpl enent of harvesting crews ready
inatinely manner to start the onion harvesting. 46/ It would, be contrary
to normal [and Respondent's previous and current] practice or procedure to
| eave such a critical nmatter to chance [i.e., whether a sufficient nunber
of experienced harvesters woul d show up at Respondent’s field w thout

havi ng advance notice or through haphazard word of nouth notice]. Second,
Serrato confirned that O Leary had notified workers when the 1979 harvest

ves to start.?”

Moreover, critical parts of OlLeary's own testinony
under m ned Respondent's defense. For instance, Mguel Hores and Ti no
Mlla, Jr., two of Respondent’'s mechanics, woul d tell workers when the
onion harvest was to start. This occurred in 1978 and 1979. Neither had
harvesting hiring authority w thout prior permssion. 48/ (e reason for
notifyi ng workers in advance was the conpany's preference for experienced

49/
wor kers. —

111

4 v Tr p. 198-199.

4 Ibid., p. 222. Respondent’'s counsel recalled OLeary the fallow ng

week to "clarify" this testinony. Instead, it confirned O Learv's |ack of
candor and disconiort testifyina.

48/ IV Tr pp. 23, 31, lines 26-28

297 1bid., p. 37,
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FHnally, Respondent's own records do not support its
defense. O Leary insisted that the Duartes did not seek re-enpl oynent
until approxi nately June 13 or 14, when Respondent no | onger was hiring.
(e basis for this position was the claimthat date was the first tine
Respondent has nmachines working in tw fields. Yet Oleary testified that
Respondent's nornmal practice is to harvest fromtwo fields al nost fromthe
start. Accordingly, harvesters woul d have been in two fields at |east as

early as June 7. U

(n the basis of these records and Pedro Duarte's
credited testinony that he went out to the fields the day or so after he
was tol d that Respondent's nachines were seen in the fields, | find that
Pedro sought enpl oynent for he and his famly on June 7 or 8.

Addi tional conpany records show that between
June 7 and June 28 Respondent's harvesting work force increased [as
har vest i ng machi nes and drivers were added] from67 to 92. O Leary
testified that he took down the nanes and phone nunbers of persons,
including the Duartes, who sought work in the field, yet OLeary did not

call the Duarte fanily.gj

111

0 See IVTr p. 41. Respondent's Exhibits D4 and D6 show shi pnents from

two separate fields on June 8. The nachi ne preparation and set up work
apparent|y woul d have occurred on June 7 in order to commence harvesting
there on June 8.

Y IVTr p. 49-50. See e.g., Respondent's Exhibit HI-4]. For exanple,

Lucy Pacheco, #71005, Rosemary Pacheco, #71007, and Jl or na Pacheco, #71008,
were not hired until June 9. Maqguel A canter, #63323, Jose Veranontes,
#64440, Barbara Mendoza, #67455, were also hired on June 9. Henry Sal gado,
Juan vasquez, #63321, and Abel A canter, *638Q were hired on June 8.
Raquel [ Gontinued on Page 33].
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The concl usi on is inescapabl e that Respondent
intentionally did not notify and rehire the Duarte famly in 1979 because of

Pedro's concerted activities in 1978 as well as Rosa's refusal to conduct

unl awf ul surveillance on two known union supporters in 1978.5—Z

Frank Duarte credibly testified that when he and his
father went out to the field it was to seek work for his father Pedro,
not her Lena, sister Rosa and hinsel f. A though his brother Manuel and
sister Hvia had worked for Respondent in past years, including 1978, Frank
did not know whet her Manuel or Hvia had any intention to work for

Respondent during the 1979 harvest.s—?’/

111
111
111

51/ [Gontinued] Hores, #65963, was not hired until June 11 and Angel
Gontreras, #72038, not until June 25. Respondent hired Martin Chavez,
originally as a tractor driver, several weeks after the harvest started in
June. See IV Tr p. 154, lines 19-21. Trino Enricuez was not hired as a
tractor driver until July 30, 1979.

52/ Respondent argues that its treatnent of these two known and active UFW
supporters, Lupe Arisiaga [pronotion to tractor driver] and Maurillio Wias
[hol ding open his job for several days after he voluntarily quit] supports
the concl usi on that Respondent had no discrimnatory notive in its treatnent
of the Duartes and the Canpos Goup. The argunent is unpersuasive. FHFrst,
the evidence is overwhel mng that Respondent unlawfully refused to rehire
the Duartes. Second, the treatnent of the two nen is al so susceptible to
the inference that their open support of the UPWprotected them A failure
to pronote or provide equal or fair treatnent to themwould nore likely be
regarded as having an illicit notive.

53/ See Il Tr p. 122-124. Manuel and Bvia both lived in San 26
O eg o, Manuel while attending school. Frank was not aware nor had
talked to his brother or sister about their plans for that summer.
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To summari ze, | concl ude based upon the cl ear, convincing and
substantial evidence in the record that Respondent, through its agents,
viol ated Sections 1153(a) and (c) of the Act when it intentionally and
unlawful |y refused to rehire Pedro Duarte, Lena Duarte, Rosa Duarte and
Frank Duarte because of the »

concerted activities by Pedro and Rosa Duarte. =

I11. The Canpos G oup Charges

1. Alegation that the Septenber 1979 | ay-of f
was the result of concerted activities.

In 1977 and 1973 Julia G ops worked through the remai ni ng oni on
harvest after swtching froma grarlic nachi ne However, in 1979 she and her
co-workers were laid off for a week on Septenber 7, after swtching fromthe
garlic harvest. General Oounsel contends that the |ay-off occurred as a
result of a short work stoppage that Grops and her co-workers participated in
that August. Respondent, on the other hand, contends the |ay-off occurred
sol el y because the nachi ne the Ganpos group was worki ng on was transferred

back to the Salinas garlic harvest.

After a careful reviewof the testinony and evidence, | am
not persuaded by a preponderance of the evidence that the Septenber |ay-off

resulted fromthe Canpos group's work

54/ Under ALRB precedent, it is aviolation of the Act to discrim nate agal nst
an enpl oyee because of union or concerted activity of a relative.

J. P. Sevens s . v. NL 441 F. 2d 514, 76 LL 2817 (5th dr. 1978
Dewey Brothers, Inc., 76 L 1074 (1970), enf'd 00 L.L.R M 2112 (4th Qr.
1972) ; Géor ge J. Roberts & Sons, Inc., dba Roberts Press, 76 LRRM 337 {1971)
B Managenent & C, FH\/I 1444’ (1973) ol oni al Press, Inc.

1648 (1973); and Anerican Busl ines, Inc., a bDivision of Continent ai

Trai | ways, inc. , 37 LRRM 1444 (1974).
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slowdown in August. Wiile it is true that Canpos in the past

years had worked through the onion harvest, it is 'al so Respondent's
nornmal practice to frequently shift harvesting nachi nes back and
forth between onion and garlic. General (ounsel contends that the
12 or so new workers added the sane day the Canpos group trans-
ferred to onions were not laid off. However, these workers were
hired, apparently in part because the Canpos group had arrived
several hours late to the field Wiile a plausible case can be
nade that this group shoul d have been laid off, rather than the
Canpos Goup, | do not find it discrimnatory agai nst the Canpos
group that these new hires were not. | conclude the General ounsel
failed to prove this allegation; therefore I shall recommend di s-
mssal of the allegation in Paragraph 5(a) of the Frst Arended
Conpl ai nt .

2. O d Respondent rehire the Canpos G oup
because of their contact wth an ALRB Agent?

The testinony and Respondent and ALRB s
t el ephone records show that Julia Canpos' unsuccessful efforts to
cont act Il Harris during the |ay-off week resulted in the Canpos
group visiting the ALRB office late Friday, Septenber 14, to seek
assistance. ALRB Agent Frank Pulido, after review ng his notes
nade during this period, testified that he did not reach Bl
Karris and. inquire about the lay-off until Mnday, Septenber 17.
Harris, in turn, called back the follow ng day to advi se Pulido
that the Canpos group had been recalled for work and started

Sunday-, Septenber 16.

—35-
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| find factually, therefore, that the Canpos

group's recall was independent of and not the result of the Canpos group

contacting and seeki ng assi stance fromthe ALRB. s

3. The allegations the Canpos G oup was subject to
changed and nore onerous wor ki ng conditions because
of their concerted activities

Gommenci ng about Sept enber 20, shortly after
their recall, the Canpos G oup was subj ected to changed wor ki ng
conditions: shorter hours, inadequate gl oves, foul and snelly toilets,
late or peculiar tasting water and nost notably, the nore onerous weed
pul I i ng and bucket boy wor k.

Two of these changed conditions, the nore
oner ous working conditions and shorter hours, coul d anal ytically be
consi dered under a constructive di scharge doctrine and provi de worker
justification for refusing to performsuch work. See, e.g. Arnaudo Bros.,

3 AARB No. 78 (1977); M Caratan, Inc., 4 ALRB Mb. 83 (1978).

The essential ly uncontroverted and credited
testinony establishes that only the Canpos Goup crew were required to do

bucket boy work or pull weeds during the 2-1/2 week peri od.
111

5/ Mbreover as a legal proposition it is unclear whether retaliation for

seeking informal assistance from a Board Agent, wthout nore, would
constitute a Section 1153(d) violation. Gonpare Mirgi nia-Carolina Freight
Lines, 155 NLRB No. 52, 60 LRRM 1331 (1965) wth Hoover Design Gorp. V.
NLRB, 402 F. 2d 987, 69 LRRM 2649 (6th dr., 1968); al though the NLRB has
broadly interpreted the term"provide testinony” found in Section 8(a)(4)
[equivalent to Section 1153(d)]. See, e.g., Precision Fttings, Inc.,
141 NLRB 1034, 52 LRRVI 1443, 1445"(1963).
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The nen hired by Chavez and Harris specifically for this work did it for the
other nachine crews. S gnificantly, when the Canpos G oup wonen started to
falter at doing this nore onerous work, each of Respondent's representatives,
Harris, Chavez and Pacheco, told the wonen they could quit if they didn't want
to do the work. These responses, coupled wth the objectionabl e work changes,
reflect an intention to force the group to quit work. Respondent’'s notivation
can be gl eaned fromthe accumul ative reaction to the Ganpos G oup' s work
stoppage in August, resort to the ALRB for assistance in Septenber and the
Goup's repeated and vocal objections to Respondent's adverse worki ng
condi ti ons.

Mbr eover, a review of Respondent's pay
records reveal s that the Canpos G oup was subject to disparate working hours
over this 19 day period. Wiile the disparate treatnent was not great [rangi ng
from2-1/2 to 5 hours less work for the period], it neverthel ess occurred
pursuant to Chavez’ intentional conduct and reinforces the finding of unlawful
changed working conditions. See, e.g., Davis Food Adty, 198 NLRB 94, 80 LRRMV
1636 (1972); Dodson Market dba | GA Foodliner, 194 |7LRB 192, 78 LRRM 1623
(1971); enf'd 83 LRRM 2987 (9th dr., 1973).

| find that Respondent's changed wor ki ng
condi tions of reducing the Canpos G oup's working hours and i nposi ng nore
onerous wor ki ng conditions because of their know concerted activities and

contact wth the ALRB viol ated Secti ons
111

111
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1153(a), (c) and (d) of the Act as alleged in Paragraphs 5(b) and 9 of
the Conpl ai nt.5—6/
THE REMEDY

Havi ng found that Respondent has engaged in certain unfair
| abor practices wthin the neani ng of Sections 1153(a), (c) and (d) of
the Act, | recommend that Respondent cease and desi st therefromand take
the follow ng affirmati ve acti ons designed to effectuate the policies of
the Act:

1. Reinstatenent to their forner jobs wth back pay and full
seniority and other rights to Pedro Duarte, Lena Duarte, Rosa Hisa Duarte
and Javier Francisco [Frank] Duarte for the period fromJune 3, 1979 to the
present ;

2. Make whol e by paynent of three and one-hal f hours back pay
entitlenments each to Julia Canpos, Mbvdesta Qtiz, Balvina Banuel os, Mris
Esther P sano and Dominga Qtiz [cal cul ated by averaging of 5 hours, 3 hours
and 2-1/2 hours; see page 27, supral; and

3. Notice of the violations and renedi es and of the
rights of the enpl oyees protected by | aw shoul d be posted, nailed and read to
Respondent ' s enpl oyees.

I
I

56/ There is not sufficient evidence in the record that the inadequate
gloves, late and peculiar tasting water and foul and | snelly toilets were
suffered exclusively by the Goup or intended as retaliation for the
concerted activity. Accordingly, recormend di smssal of these portions of
the all egati on.

111 - 33-
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CRER
Uoon the bases of the entire record, the findings of
fact, and conclusions of law and pursuant to Section 1160. 3 of
the Act, | hereby issue the foll ow ng recormended Q der:
Respondent, ROERS FODS, INC, its officers, agents,
successors and assigns, shall:
1. GCease and desist from
(a) failing or refusing to rehire or dischargi ng
any enpl oyee, or otherw se discrimnating agai nst them
inregard to their hire or tenure of enpl oynent because
of such enpl oyee's nenbership in, or activities on behal f
or in support of the Uhited FarmVWWrkers of Anerica,
AFL-AQ or any other |abor organization;
(b) changing the terns or conditions of enpl oynent
of any enpl oyee incl udi ng working fewer hours or inposing
nore onerous wor ki ng condi ti ons, because of such enpl oyee
concerted activities to inprove their working conditions,
or because of their contact wth the ALRB for assi stance;
(c) inany other like or related manner inter-
fering wth, restraining or coercing enpl oyees in the
exercise of rights guaranteed by Labor Gode Section 1152.
2. Take the followng affirnative actions which are

deened necessary to effectuate the policies of the Act

(a) Immediately offer Pedro Duarte, Lena Duarte,
Rosa Hisa Duarte and Javi er Francisco [Frank] Duarte

reinstatenent to their forner or substantially equival ent
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111

jobs wthout prejudice to their seniority or other rights and
privil eges.

(b) Mke whol e each of the above-naned enpl oyees for
any | oss of pay and ot her economc | osses each has suffered as
aresult of Respondent's discrimnation agai nst them accordi ng

tothe formula stated inJ & L Farns, 6 ALRB Nb. 43 (August 12,

1980), plus interest thereon at a rate of seven percent per
annum
(c) Mke whol e each of the bel ow naned enpl oyees for
| oss of pay [totaling an average of 3 hours of work at $3.92 an
hour, plus interest thereon at a rate of seven percent per
annunj suffered as a result of Respondent's discrimnation
agai nst them
Jul i a Canpos
Mbdesta Qtiz
Eal vi na Banuel os
Maria Esther A sano
Dominga Qtiz
(d) Preserve and, upon request, nmake available to this
Board and its agents, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the
back pay period and the anount of back pay due under the terns

of this Oder.
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(e) S gnthe Notice to Enpl oyees attached hereto.
Lpon its translation by a Board agent into appropriate
| anguages, Respondent shal | reproduce sufficient copies
in each | anguage for the purposes set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of
i ssuance of this Oder, to all enpl oyees enpl oyed by
Respondent at any tine between June 6, 1979, and the
tinme such Notice is nailed.

(g) Post copies of the attached Notice, in all
appropriate | anguages, for 60 consecutive days in con-
spi cuous places on its property, the period and pl ace[ s]
of posting to be determned by the Regional Orector.
Respondent shal | exercise due care to repl ace any

copy or copies of the Notice which nay be al tered,
def aced, covered, or renoved.

(h) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached
Notice, in all appropriate | anguages, to its enpl oyees
on conpany tine and property, at tines and placed to be
determned by the Regional Drector. Followng the

readi ng, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to

answer any questions the enpl oyees nay have concerni ng
the Notice or enpl oyees' rights under the Act. The

Regional Drector shall determne a reasonable rate of
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Act are di sm ssed.
DATED QGctober 8, 1980

conpensation to be paid by Respondent to all nonhourly
wage enpl oyees to conpensate themfor tine lost at this
readi ng and the questi on-and-answer peri od.

(i) Notify the Regional Drector in witing,

wthin 30 days after the date of issuance of this OQder,
of the steps Respondent has taken to conply therewth,
and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance

i s achi eved.

AND ITIS ARTHER CROERED that al |l al |l egati ons cont ai ned

in the Conpl aint and not found herein to be violations of the

AR ALTURAL LABCR RELATI ONS BOARD

MCHAEHL H VWSS
Admni strati ve Law Judge
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NOM CE TO BMPLOYEES

After atrial at which each side had a chance to represent its

facts, the Agricultural Labor Relations Board has found that we viol ated the
law and interfered wth the rights of our workers. The Board has told us to
send out and post this notice.

VW wll do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Board Act is a lawthat gives all

Farm \Wrkers these rights:

1. To organi ze t hensel ves;
2. To form join, or hel p unions;
3. To bargain as a group and choose whomthey want to

speak for them

4, To act together with other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.

Because this is true we promse that:

Especi al | y:

Dat ed:

This is an

VE WLL NOT do anything in the future that forces you to do or
stops you fromdoi ng, any of the things |isted above.

VEE WLL NOT fail or refuse to rehire or discharge or otherw se
di scrimnate agai nst any enpl oyee because he or she exercised any of
these rights.

VEE WLL offer Pedro Duarte, Lena Duarte, Rosa Hisa Duarte and
Javier Francisco [Frank] Duarte their jobs back and wi |l reinburse
each of themfor any pay or other noney they | ost because we failed
or refused to rehire themor discharged them

VE WLL further pay Julis Canpos, Mdesta Qtiz, Balvina

Banuel os, Maria Esther Pisano and Dominga Qtiz for |oss of
pay because of their concerted activities.

ROERS FAD5, | NC

BY
(Represent ative) (Title)

official Notice of the Agricultural Labor Rel ations Board, an agency

of the STATE GF CALI FCRN A






APPEND X | - WTNESSES

WTHNESS CALLED BY (ENERAL GOUNSEL

NAME

Rosa Hisa Duarte

Mauricio Wi as

Pedro Duarte

Jul i a Canpos

Frank Pulido

Javi er Franci sco

"Frank" Duarte

L CENTIEI CATICN

Forner Rogers Foods
Vor ker & Super vi sor

Forner Rogers Foods
Tractor Driver

Forner Rogers Foods
Tractor Driver

Qurrent Rogers Foods
Vor ker

ALRB Agent

Son of Pedr o/ For mer
Rogers Foods Ver ker

WTHNESS CALLED BY RESPONCET

NAME
Larry O Leary

Marti n Chavez

Gry Serrato

Bill Harris

Fobert Andrews

| DENTI H CATI ON

Forner Labor Super -

visor for Rogers Foods

Qurrent Labor Super -

visor for Rogers Foods

Qurrent Feld Rep-
resentative for

Roger s Foods

Qurrent FHeld Rep-
resentative for

Roger s Foods

Rogers Foods F el d
Manager

DATES

6/ 3/80

6/ 3/80

6/ 4/ 80

6/ 4/ 80
6/ 5/ 80

6/ 5/ 80

6/ 13/ 80

6/ 5/80

DATE
TESTI H ED

6/ 5/ 80
6/ 6/ 80
6/ 13/ 80

6/ 6/ 80

6/ 6/ 80

6/ 7/80

6/ 13/ 80

VA &
PAGES
I, P. 21- 276

I, P. 278-318
I, P. 2-91

I, P. 93-15
[ P 1-81

11, P.85-98
M, p. 126-
143

(11, P. 98-
113, 122-125

VOL. &

PACES

I, P. 137 —
173

M, p. 1-86
M, P. 6-32

IV, P. 90-
182

IV, P. 183-
230

V, p. 1-96

M, P. 83
126



APPEND X | |
XUTR T WRKSHEET g

CASE NAME  ROGERS FOODS, | NC CASE NO  79-C=27-F, et al.
.C RESP. CP OHER | DENT. ADM T or DESCR PTI ON
REJECT.
| (AE 6/ 3/80 |(6/ 3/80 General (ounsel ''s novi ng paper s
2 6/ 3/80 |6/ 3/80 Labor Coomr letter to Rosa Duarte
dated 11/15/78 w attachnent
3 6/ 3/80 |6/ 3/80 Fogers Foods letter to Rosa Duarte
dated 12/ 7/ 78
4 6/ 5/80 |[6/ 5/80 Rogers Foods D sciplinary Action neno
dated 5/ 78
A 6/ 5/80 |6/ 5/80 Naps - Braw ey Area and each of the
harvesting areas -7 pages
B 6/ 7/80 |6/ 7/80 1979 cal endar - for conputer print-
outs
ql-12) 6/ 7/80 |6/ 7/80 12 photos of Tractor Equi pnent
5 (AD 6/ 13/80 |[6/13/80 FHeld Labor Tine Card -9/14 - 9/20/ 79
| - 1 1 Shi ppi ng I nvoi ces for 1979 [ nperi al
OX1-3) 6/13/80 16/ 13/ 80 Vtal Eydﬂarvest Re when harvest
starte
E 6/ 13/80 |[6/13/80 Dsciplinary Action - Pedro Duarte
7/19/ 78 (1imted)
F 6/13/80 [Not Rec. Tractor repair bill
G 6/13/80 |6/ 13/80 Settlenent Stipulation 10/21/77 Re
Quadal upe Arisiaga - Re No Ani mus
HI -8) 6/13/80 |6/13/80 June 1-28, 1979 Inperial Valley
payrol ls - peopl e on payrol |
[ 6/13/80 |[6/13/80 July - Septenper 1979 Pnone Gall's
fromHarris Gedit Card nunber
J 6/ 13/ 80 |[6/13/80 Mendot a Phone Drectory Re 9/8/ 79
phone call to Mendota
K(1-9) 6/ 13/80 |[6/13/80 Payrol | Records - August 23, 1979 to
CQt. 18, 1979 - all field enol ovees
L 6/13/80 |(6/13/80 Print-out to show last day (10/12/78)
of onion harvest in Sal. Vallev




APPEND X |
BEXH Bl T WIRKSHEET

Page 2

CASE NAME: ROERS FADS. | NC CASE NO 79-CE27-F, et al.
RESP. CP OHER | DENT. ADMT or DESCR PTI ON
REJECT.
M| -6) 6/ 13/ 80 6/13/80 |Payroll Records - Sept. -Gct. '78
Re periods Rosa Duarte and J.
Gonzal es wor ked
NI -4) 6/ 13/ 80 6/13/80 |Sorter - Qaders at Marks Gain
Ranch (Fi el ds 330-333 on Resp.
9/ 79
0 6/ 13/ 80 6/13/80 |1978 CGalendar - circled dates
Rosa Duarte not worked
(Il -12) 6/ 13/ 80 6/13/80 |Gaders who quit (not noved) from
conpany on 9/14 or 9/ 15/ 79
Q 6/ 13/ 80 Sumary of Payroll Records of
6/ 13/80 |Harvester & Tractor Drivers hired f
"79 Inperial Valley harvest.
[ To be suppl enent ed t hr ough
Inperial Valley harvest]
R 6/ 13/ 80 6/13/80 |Summary from Payrol| Records of
hours worked by sone graders
9/16/79 - 10/ 79
S 6/ 13/ 80 6/13/80 |Wather Data 9/78 - Fresno, CA
T 6/13/80 | Not Rec. |Undated letter fromE Pacheco
for enpl oyment in 1980
6/13/80 | Not Rec. |Letter of Nbtice of Harvest
for 1975.
Vv 6/13/80 | 6/13/80 |Payroll Records for 1978 to
show di gger operator had worked
Exh. Q
w 6/ 13/ 80 6/13/80 |Map - Avenal / Kettl eman Area
X(1-8) 6/13/80 | X(I-5/7-8) [Respondent noving papers .
X6 Not Rec. |(D scovery)
6/ 13/ 80
Y 6/13/80 | Not Rec. |Letter to Mori 9/30/77
z 6/13/80 | 6/13/80 |[Nanes of persons sent Notice of
Change of Policy (to be sent to
ALO after close of hearing)
6/ 13/ 80 Not Rec. |l nvestigative notes of ALRB Agent

Frank Pulido from9/ 79 Canpos
natter.
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