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DEQ S AN AND CREER
On February 1, 1982, Admnistrative Law Gficer (ALO Nornman |.

Lustig issued the attached Decision in this proceeding. The Charging Party
tinely filed exceptions and a supporting bri ef.

Pursuant to provisions of Labor Code section 1146, the Agricul tural
Labor Rel ations Board (Board) has del egated authority in this natter to a
t hr ee- nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and brief and has decided to affirmthe ALOs rulings,
findings, and concl usions and to adopt his recommended O der.
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By authority of the Labor Code section 1160.3, the
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Agricultural Labor Relations Board hereby orders that the conplaint herein
be, and it hereby is, dismssed inits entirety.

Dated: June 16, 1982

HERBERT A PERRY, Acting Chai rnan

JEROMER WADE  Menber

JGN P. MCARTHY,  Menber

8 ALRB Nb. 43 2.



CASE SUMVARY

Sears - Schuman Gonpany, Inc. (UFW 8 ALRB No. 43
80- CE 47- SAL

ALO DO 3 ON

The conplaint alleges that Respondent discrimnatorily refused to
rehire Ranon Vel asquez in March 1980. The ALO found that Vel asquez'
union activity was mninal and the General Gounsel failed to prove
conpany know edge t hereof by a preponderance of the evidence.
Further, the ALOstated that the facts in the case by the Board
setting aside an el ection at Respondent, 6 ALRB Nb. 39, did not

i ndi cate any anti-uni on ani nus.

Wiile noting that the nethod of discharge was "at |east negligent” and the
result of "admnistrative ineptitude,” the ALO concl uded that there was

i nsufficient evidence to sustain a finding of a causal connection between
Vel asquez' union activity and Respondent's 1980 refusal to rehire him

The Board cannot inpose its own busi ness judgnent for that of Respondent.
On the basis of no prima faci e case bei ng establ i shed, the ALO recommended
that the conplaint be di smssed.

BOARD DEAQ S ON

The Board affirned the ALOs rulings, findings, and concl usi ons and
adopt ed hi s recommended QO der.

* * *

This Case Summary is furnished for information only and i s not
an official statenent of the case, or of the ALRB.

* * *
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In the Matter of:
SEARS- SCHUVAN GOMPANY,
Respondent ,

and Gase Nb. 80-CE47-SAL
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Charqgi ng Party.

Jose H Lopez, Norman K Sato, and

Janes Flynn, Salinas, for the General
Gounsel

Terence R O Gonnor

G ower - Shi pper Veget abl e Associ ati on,
Salinas, for the Respondent (under protest)

No appearance for the Charging Party

DEQ S QN
STATEMENT GF THE CASE
NRVAN |. LUSTIG Admnistrative Law Gficer: This case was
heard before ne on Novenber 23,24 and 25, 1981 in Salinas,

CGalifornia. The Gonplaint in this natter, alleging violations of
Section 1153(a) and (c) of the Agricultural Labor Rel ations Act
("Act"), Labor Code Section 1140 et seq, by Sears-Schunan Conpany
("Sears") issued on February 11, 1981. The conplaint is based upon a
charge filed on My 9, 1980, by the ULhited FarmVerkers of Anerica,
AFL-A O ("Whited FarmVWrkers"). (opies of the charge were duly
served upon the Respondent.

Al parties were given full opportunity to participate in the
hearing, and after the close thereof the General CGounsel and Sears
each filed a brief in support of its respective position.
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Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs
filed by the General (ounsel and Sears, | nake the followng :

FIND NGS GF FACT AND GONOLUSI ONS OF LAW
. The Basic |ssue

D d the Respondent commt an unfair |abor practice agai nst Ranon
Vel asquez by virtue of its refusal to rehire himas a tractor driver for
the 1980 grow ng season in the Salinas Val l ey?

The Administrative Law Gficer finds that no unfair |abor practice
was comtted.

Il. Jurisdiction

A Sears was, at all tines relevant to the events conpl ai ned of, a
corporation engaged in agriculture in Mnterey and Santa G uz Gounties, and
was an agricul tural enpl oyer within the neaning of Section 1140.4(c) of the
Act .

B. Ranon Vel asquez was, at all tines relevant to the events

conpl ai ned of, an agricultural enpl oyee wthin the neani ng of

Section 1140. 4(b) of the Act.

C John MP ke, Pete Cernokus, Tony Sal cido, and G| bert Banuel os were,

at all tinmes relevant to the events conpl ai ned of, supervisors wthin the
neani ng of Section 1140.4(j) of the Act.

D The Whited FarmVWrkers is a | abor organi zation wthin the neani ng of
Section 1140.4(f) of the Act.

E As noted, Sears-Schunan Conpany was, at all relevant tines up to and
including the refusal to rehire M. Vel asquez in March, 1980, an

agricultural enployer. A sone tine after
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March, 1980, Sears-Schunan sold its physical assets and ceased doi ng
busi ness as an on-goi ng concern, although the corporate entity
apparently was not dissolved. ldentifiable forner Sears equi prent,
fornmer supervisory and hourly enpl oyees, including all wtnesses,

ot her than Ranon Vel asquez, and forner |eased fields all would up in
the ownershi p, enpl oynent, and/or control of a single entity, but the
General ounsel nmade no claimin this proceeding that the latter
entity is a successor enpl oyer to Sears, or that Sears had any

remai ning assets or identity other than as a corporate shell.

Terence R O Gonnor of the G ower-Shi pper Veget abl e Associ ati on
had served as attorney for Sears during all rel evant events through the
failure torehire M. MVelasquez in 1980, and acted in the interest of
Sears up until the tine of the hearing, while disclai mng
representati ve status on the ground that no client existed to
represent. A the inception of the hearing, M. O Gonnor noved to be
relieved as counsel for Sears on the ground that no Respondent exists.
That notion was deni ed upon the grounds that M. O Gonnor coul d not
represent to the Admnistrative Law Gficer that Sears did not then
exist as a corporation de jure; that the notion to be relieved was
i nappropriately late since M. O Gnnor had | ong been awnare of the
di spersion of the assets of Sears and its apparent denmise as an on-
goi ng organi zation during the pendency of this matter; and that M.

O Gnnor had investigated the allegations during the
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active life of Sears and was famliar with the facts and the
wtnesses. M. O onnor thereafter during the hearing appeal ed the
ruling of the Admnistrative Law Gficer to the Board, and that
appeal was denied. Notw thstanding his notion to be relieved as
counsel for Sears, M. O Gonnor perforned both fully and
conpetent | y.

[11. The Alleged Unfair Labor Practices

The Gonplaint alleges that Sears, acting through the
supervi sors naned above failed to rehire Ranon Vel asquez as a
tractor driver because of his activities in support of the ULnhited
Farm Wr kers and by doi ng so:
A Interfered wth, restrained and coerced, and interfered wth
its enpl oyees in the exercise of their rights guaranteed in Section
1152 of the Act, and thereby did engage in unfair |abor practices
affecting agriculture wthin the neaning of Section 1153(a) and
Section 1140.4(a) of the Act.
B. Dscrimnated inregard to the hire, tenure, or other
conditions or terns of enpl oynent to discourage its enpl oyees from
engagi ng i n protected concerted activities, and thereby di d engage
inunfair |abor practices affecting agriculture wthin the neani ng
of Section 1153(c) and Section 1140.4(a) of the Act.
V. The Qperative Facts

Ranon Vel asquez was hired as a tractor driver by Sears for the
first tinme in April, 1979. He previously had worked as a tractor
driver in Arbuckle, Galifornia for nore than 10 years.
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n August 1, 1979, as reported in Sears- Schunan Gonpany,

Inc. 6 ALRB No. 39, a representation el ection was hel d at Sears,
the union alternatives being the Lhited FarmVWrkers (Intervenor)
and the | ndependent Uhion of Agricultural workers (Petitioner).
Nei ther union received a ngjority of the ballots, and a run-off
el ection was held on August 20, 1979. The | ndependent Uni on
received a ngjority inthe run-off, but the result was set aside
by the Agricultural Labor Relations Board for reasons not directly
related to this charge.

A though M. Vel asquez was descri bed by two of his forner Sears
co-workers as the | eadi ng enpl oyee advocate for the UFWin the
el ection period, his ow description was very substantially nore
nodest, centering upon two discrete events. M. Vel asquez hinsel f
gave conflicting testinony as to the extent of his initiation of, and
participation in, discussions of the positive nerits of UFW
representation. The Admnistrative Law Gficer finds that M.
Vel asquez activities for the UPWwere nininal, based upon the
conflicting evidence given both by hi mand by other w tnesses as to
events, tines and content of statenents. Further, there was no
evi dence adduced, despite unfulfilled offers of proof, that the
enpl oyer was particularly aware of any union related activities of
M. Vel asquez, with the possibl e exception of the incidents bel ow
In so finding, the Admnistrative Law Oficer takes notice of the
fact that the UFWrecei ved over 50 of the approximately 120 ball ots

cast for both of the conpeting unions in each of the two el ecti ons,
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and M. \elasquez' conduct was not, again excepting the follow ng
events, distinctive so as to nark himal one anong the UFW
supporters.

The earlier of the two specific events concerning M. Vel asquez
consisted of a visit, observed by a forenan, of two URWorgani zers to
M. Vel asquez prior to the first election when M. Vel asquez was
performng tractor work al one. The forenman, who was, by M. Vel asquez
account, alnost 500 feet away, came up to M. Vel asquez after the
organi zers |l eft, and asked about their identity. M. \elasquez replied
that the organi zers were friends, and the foreman departed in the sane
direction that the organi zers had taken, toward the highway. There was
no show ng of any conparabl e events, if these events had any particul ar
significance, wth respect to other enpl oyees, or other tines.

S mlarly, no evidence was adduced that the conpany, through its
foreman or otherw se, ever established the identity of M. Vel asquez'
visitors, or indicated that it was concerned | ater.

The second incident related to an event which occurred between
the two el ections. M. Vel asquez was speaking wth several other Sears
enpl oyees at the canp about the UPWprior to the begi nning of a work
day. Two forenan were nearby, but not closer than 30 feet. The
forenen were appropriately present to give work assignnents to the
workers. At the concl usion of the conversation, M. Vel asquez yell ed
words to the effect of "this tine the Chavez union wll wn." Qhers
also yelled. The two forenen turned at the sound of the yelling and

| ooked at the group. There was no evi dence adduced
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that the forenen appeared to understand the yells, or directly reacted
to themother than by turning at the sound, or specifically noted the
presence of M. \el asquez.

At sone tine wthin one nonth prior to August 16, 1979, M.
Vel asquez, while driving in a field wth which he was not famliar, hit
part of anirrigation line. The inpact resulted in danage to a tractor
pul l ed and driven inplenent called a Hward Rotovator, to the extent of
approxi mat el y one thousand dol | ars in repl acenent parts, exclusive of
| abor. There was conflicting testinony as to whether M. Vel asquez was
at fault in the accident.

At the hearing, the forner General Manager of Sears clai ned that
M. Vel asquez had al so danaged the rotovator, negligently, on a prior
occasion, resulting in parts repair costs of $900, exclusive of |abor.
M. Vel asquez vehenently deni ed that any such incident occurred, and
the Admnistrative Law CGficer, inpressed wth M. Vel asquez' candor
(to his general detrinent) in other aspects of his testinony, credits
that denial. The Admnistrative Law (ficer al so noted that the parts
invoice for the all eged prior occasion (Respondent's ne) carries parts
nunbers in a different series fromthe parts invoices relating to the
conceded irrigation pipe incident, and that the General Mnager was
sonewhat equi vocal as to whether any other Sears vehicle woul d have
reqguired parts fromthe particul ar deal er invol ved.

The forner Sears nanager al so testified that M. Vel asquez
driving was generally deficient inthat he did not cultivate
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to all of the edges of the fields, thereby | osing the i ncone fromland
nore expensive to farmin the Salinas Valley as conpared to the
Central Valley. Sgnificantly, M. Rano, M. Vel asquez' forner co-
worker, testified that M. Vel asquez was a good driver, but that his
driving nethods differed sonewhat fromthe nethods used by a | ong-tine
Sears enpl oyee such as M. Rano. The Admnistrative Law Ofi cer
finds, given the accident, driving technique, and M. \el asquez' short
tenure, that it was not unreasonable for Sears to determne that M.
Vel asquez was a nargi nal enpl oyee.

In Cctober, 1979, M. Vel asquez received infornation that his wfe
was ill in Mxico. He asked the forenan, who was a tenporary repl acenent
for his regular forenan, for permssion to | eave for the bal ance of the
season. The permssion was granted, wth the apparent understandi ng
between M. Vel asquez and the tenporary foreman that M. Vel asquez was to
return at the begi nning of the next season, in 1980.

M. Vel asquez returned in 1980, and contacted M. Cernokus, his
regul ar foreman. M. Gernokus first had M. MVelasquez inquire as to the
availability of irrigator work, and then tw ce stalled himoff for a
period of days. Thereafter, M. Gernokus sent M. \elasquez to the Sears
nmanager, who referred hi mback to M. Gernokus wth the inplication that
M. Vel asquez would not be rehired. M. Gernokus then confirned that
inplication. At least one tractor driver hired roughly contenporaneousl|y

wth the 1980 events, had never worked for Sears in the past.
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Sears did not, according to the evidence, honor any form of
seniority in hiring or in enploynment, after the expiration in the past
of a labor agreenent wth the Teansters. Even General (ounsel's w tness
Eusebi o Rano agreed upon that point. However, it was clear that,
barring sone additional factor such as poor perfornance, tractor drivers
were nornmal ly rehired by Sears fromyear to year in the relevant tine
frane

Fnally, aside fromthe facts descri bed above, and those cont ai ned
inthe Board's decision in 6 ALRB Nb. 39, the Admnistrative Law G ficer
fails to discern any facts whi ch woul d support a finding of anti-union
aninus on the part of Sears. Specifically, no other Sears enpl oyee is
clai ned to have been adversely affected by support for the UFW The ALO
does not regard the cited decision as indicating anti-union ani nus by
Sear s.

V. DO scussi on of |ssues and Goncl usi on

Thi s case has been an extrenely thin one throughout, hovering upon
the brink of failure to establish a prinma facie case. Establishnent of
aprina facie case in a situation of discrimnatorydi scharge in
violation of Section 1153(c) and (a) of the Act requires proof by a
pr eponder ance of the evidence that the enpl oyee was engaged i n union
activity, that the respondent had know edge of the enpl oyee's uni on
activity, and that there was sone connection or causal relationship
between the union activity and the discharge. Jackson Perkins Rose (.

5 ALRB Nb. 20.




The Admnistrative Law Oficer did not grant the Respondent’'s notion
to dismss followng the presentation of the General (ounsel's case.
However, upon review of the transcript, it is the opinion of the
Admnistrative Law Gficer that a prina facie case is lacking. As
i ndi cated above, while M. Vel asquez did engage i n sone union activity,
his degree of invol venent was sufficiently snall and i nconspi cuous so as
to rai se overwhel mng doubt as to whether his activity was sufficiently
distinctive to constitute an el enent of a prinma facie case (conpare

George Lucas & Sons, 4 ALRB No. 86). Mre inportantly for the non-

establ i shnent of a prina facie case, is the absence of any indication
that the enpl oyer was aware of M. Vel asquez union activity. The

Admni strative Law dficer cannot find a preponderance of evidence of

enpl oyer awar eness based sol el y upon (1) one instance of passive in-field
contact by UFWorgani zers, observed by a foreman at a di stance of 150
neters, at a tine at which such contact of enpl oyees nust have been
frequent, and the foreman's subsequent question (msquoted in the General
Qounsel 's brief) as to the identity of individuals who crossed a field to
speak to a lone tractor driver; and (2) M. Vel asquez' undi sti ngui shed
and apparent !y indistingui shabl e participation in a group of shouting
enpl oyees, who drew the apparent attention of two forenen at |east ten
neters (not feet, as msstated in the General Counsel's brief) away, only

when the shouts occurred.
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The Administrative Law CGificer is al so unable to find any
connection or causal relationship between M. Vel asquez' activities and
the failure torehire. The timng of the failure, approxinately seven
nonths after the activities, does not indicate any relationship. The
non-rehire procedure, while insensitive and very arguably cal | ous toward
M. Vel asquez, does not in and of itself indicate any relationship M.
Vel asquez shouted a pro-U”Wphrase in the mdst of a group of UFW
supporters, but no alleged discrimnatory acti on was taken agai nst any
other individual in the group. The Admnistrative Law Cificer finds no
causal ity wth any of the activities advanced.

Even if a prina facie case had been denonstrated, no liability
of the Respondent can be found. There are, of course, two troubling
sequences of events in this matter. The first is the conbination of
danmage to the Rotavator/irrigation pi pe and of contenporaneously
untransmtted criticisns of M. Velasquez’' driving technique. The
second is the manner in which M. Velasquez was allowed to return to
a non-exi stent job wthout forewarning that he woul d not be rehired,
under circunstances in which notice to hi mwoul d have been easy, and
t he apparent gane-pl ayi ng when M. Vel asquez appear ed.

A though N shi Geenhouse, 7 ALRB No. 18, and its Wight Line

predecessor and follower are not strictly applicabl e here.
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they provide a useful analysis framework. Unhder that framework, the
Respondent has the burden either of proof or, at |east, of going
forward, once the prinma facie case is nade. To neet that burden, the
Respondent indicated that M. Vel asquez danaged equi pnent, and that
his driving did not conformw th the standards desired by the

enpl oyer. Wile M. \elasquez strongly indicated his belief that
the equi pnent danmage did not result fromhis negligence, the

Admni strative Law (ficer does not regard the point as critical
even if M. Vel asquez unsupported claimthat the irrigation |ine
was totally hidden is to be believed. Wiile the application of the
rule is harsh, the Admnistrative Law Gficer cannot hold as a
nmatter of lawthat an agricultural enpl oyer cannot apply a strict
liability standard to a relatively newy enpl oyed driver, who had
had nany years of driving experience, and who had damaged equi pnent .
That decision is a business decision of the enployer, and in the
absence of a | abor agreenent which provides sone formof "just
cause" protection to an enpl oyee, does not appear to be legally
assailable in and of itself. The General Qounsel, thereafter the
reci pient of the procedural (Wight Line |I) or substantive (Wi ght
Line I'l) burden, failed to introduce any evi dence indicating that
Sears nornal |y excused non-negligent danage, and otherw se failed to
refute the Respondent's defense. Wth respect to the defense of

i nappropriate driving nethods, buttressed sonewhat by the General

Qounsel's own witness, M. Rano, no refutati on was of f ered.
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M. Vel asquez’ treatnent upon his return, and additionally, the
at least negligent failure to informhi mof prospective non-rehire,
appears to be oblique to the prina facie case inthat it is prinarily
procedural rather than substantive. The Admnistrative Law Gfi cer
detects a nunber of possible expl anations of M. \el asquez' treatnent
upon hi s return, sone of themoffered by
the parties. In sumary, the General C(ounsel offers that the
treatnent was itself intentionally discrimnatory because of union
activity, and the Respondent offers that it resulted froma
conbi nati on of admnistrative ineptitude and di staste for
communi cati ng an adver se personnel decision. A though not
specifically raised by the respondent, the referral of M. Vel asquez
for enploynent as an irrigator could as easily have been an attenpt
by the enpl oyer's representative to keep M. Vel asquez on the payrol |
In sone capacity as it coul d have been pl anned harassnent of M.

Vel asquez. The Admnistrative Law Gficer, while regarding the
overall non-rehiring treatnent of M. Vel asquez as extrenel y poor in
the hunan sense, cannot, however, find any preponderance of evi dence
that any of the treatnent was other than inept, and cannot find a
violation of the Act wth respect toit. The Admnistrative Law
dficer notes that the Board has ot herw se not considered i nept
termnation treatnent to constitute discrimnatory notivation. See

CJ. Maggio, 6 ALRB No. 62.
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M. DO smssal
Havi ng found that the Respondent did not violate the Act,

| recommend that the conplaint be dismssed inits entirety.

Dated: February 1, 1982
at San Francisco, Galiforni a

Nornman |. Lusting
Admnistrati ve Law G fi cer




	DECISION AND ORDER

