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DEQ S ON AND CRDER
h Septenber 20, 1981, Administrative Law officer (ALO Joel

Gonberg issued the attached Decision in this proceeding. Thereafter,
General ounsel and the Lhited FarmVWrkers of Anerica, AFL-A O (URW,
Charging Party, each filed exceptions and a supporting brief.

Pursuant to the provisions of the CGalifornia Labor Code,
section 1146,1] the Agricultural Labor Relations Board (ALRB or Board)
has del egated its authority in this natter to a three-nenber panel .

The Board has considered the record and the ALOs Decision in

light of the exceptions and briefs and has deci ded

Tt
(it

v Al section references herein are to the Galiforni a Labor Gode
unl ess ot herw se st at ed.



to affirmhis rulings, findings, and concl usi ons, 4 as nodified herein,
and to adopt his recormended Q- der, wth nodifications.

Gontrary to the ALQ we find that General Gounsel established
aprina facie case wth regard to the discharge of Carl os Gorona and we
concl ude that Respondent viol ated section 1153(c) and (a) by di schargi ng
hi m because of his union activity and support. Gorona wore a UFWhbutton
during the corn harvest and forenman Raul Reyes acknow edged that he had
seen (orona wearing a UFWbutton. The wearing of union pins or buttons
isalegitimate formof union activity. (Republic Aviation Gorp. v. NLRB
(1945) 324 US 793 [65 S Q. 982]; Pay 'n Save Qorp. (1980) 247 NLRB
1346 [103 LRRM 1334].) Two weeks before Gorona' s di scharge, Reyes

overheard Gorona tal king to sone of his fell ow workers about the UFWand

Cesar Chavez. (orona said he thought Gesar Chavez was valiant. n

hearing that statenent, Reyes said, "You call any cabr on§/ valiant."
Respondent argues that it discharged Gorona for cause, i.e.,

| eaving too nuch corn behind in his furrows. During the norning of the

day Gorona was fired, August 10, 1980, Reyes gave himan oral warni ng

about his work, and al so prepared three witten warning notices (at 9:00

a.m, 10:00 a.m, and 12: 00 noon)

2 No exceptions were filed to the ALOs findings and concl usi ons t hat
Respondent vi ol ated section 1153 (c¢) and (a) of the Act by refusing to
grant a | eave of absence to Enrique Gorona and/or refusing to rehire him
and/ or by discharging Sal vador Valdivia. As the record supports those
findings and concl usi ons we hereby affirmthem
s Cabron in Spani sh has various connotations, all of then
pej orati ve.
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about Corona's work performance. The ALOfound that Reyes did not show
Gorona any of the witten notices or even tell himabout themat any tine
prior to his discharge. Reyes failure to show Corona, and/or to tell him
about, the witten notices was contrary to Respondent's policies. V¢ note
that Thomas Brooks, Respondent's personnel admnistrator and field
supervisor, did not ask Reyes whet her he had shown the notices to Corona
and did not ensure conpliance wth conpany personnel policies. Thus,
Gorona was not given an opportunity to inprove his work perfornmance if, in
fact, he had been | eaving too nuch corn in the furrows as Respondent
cl ai ns.

Gorona had worked for Respondent for over a year and,
at the tine of his discharge, had been cutting corn satisfactorily for

si x weeks, since the harvest began. 4 V¢ do not credit Reyes

testinony that Carlos Gorona and anot her enpl oyee, Rcardo Rvera, were

| eaving too nuch corn behind in their furrows. The ALOs finding that the
witten notices were not shown to either Gorona or. Rverais contrary to

Reyes' testinony. In addition, the ALOdiscredited Reyes' testinony wth

regard to Salvador Valdivia' s discharge, based in part on Reyes' deneanor

while testifying. Testinony of a wtness found to be unreliable as to one
i ssue may be disregarded as to other issues. (See Delco Air (onditioni ng

Dvision, General Mtors Gorp. v. NLRB (1981) 649 F.2d 390 [107 LRRM

2833].) Accordingly, on the basis of the above facts, and the record as a
whol e, we find that Respondent's proffered

4 The corn harvest began on June 29, 1980.
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busi ness justification for Gorona's discharge is pretextual . General
Gounsel established, by a preponderance of the evidence, S that Gorona was
engaged in protected activity, that Respondent had know edge of Gorona's
union activity and that there is a causal relationship between the
protected activity and Gorona' s di scharge. (\erde Produce Gonpany (Sept.
10, 1S81) 7 ALRB NO 27; Jackson and Perkins Rose Gonpany (Mar. 19, 1979)
5 ALRB Nb. 20.) As Respondent's defense has not overcone the General

Qounsel 's prina faci e case, we conclude that Respondent viol ated section
1153 (c¢) and (a) by its discharge of Corona.

Anot her enpl oyee, R cardo R vera, was discharged the sane day
as, Carlos Gorona for the sane al |l eged reason, |eaving too nuch corn
behind in his furrows. O the day he was di scharged, Reyes gave R vera a
verbal warning and prepared three witten warning notices about Rvera' s
work performance, but did not showthemto Rvera or tell hi mabout them
It appears that the witten warnings were prepared at the sane tine as
Carlos Gorona's. The record shows that Reyes treated Gorona and R vera

in exactly the sane way on the day they were di scharged.

o Respondent ' s actions during the two nonths preceding Carl os Gorona’ s
di scharge is probative. Respondent di scharged Sal vador Val divia on July
3, 1980, because of his union support or activity, refused to grant
Enri qgue Gorona a | eave of absence en June 22, and refused to rehire
Enri que Gorona on and after July 25 because of his uni on support or
activity. In addition, on or about July 15, 1380, Respondent i nfor ned
the UPWthat it was its position that it was not obligated to bargain
w th the UFWbecause of the decision of the Second D strict Gourt of
Appeal, Dvision ne, in San denente Ranch, Ltd, v. ALRB (1980) 107
Cal . App. 3d 632 (that decision was later overturned by. the Galifornia
Suprene Gourt (1981) at 29 Cal.3d 874). Respondent had been negoti ating
wth the UFWprior to July 1980, but suspended negotiations in July 1980
when the corn harvest began.

8 ALRB Nb. 50 4.



The fact that Respondent treated Gorona and R cardo R vera
the sane prior to discharging them i.e., prepared three separate
witten warning notices for each of them at the sane tine and for
simlar reasons, even though there is little or no evidence that R vera
had engaged in any union activity, does not establish that Gorona' s
di scharge was not for an unlawful and discrimnatory reason. D sparate
treatnent is not the only factor which supports an inference of unl aw ul
discrimnation. (General Battery Gorp. (1979) 241 NLRB 1166 [ 101 LRRM
1064] .)

The ALO specul ates that Respondent may have di scharged R vera
to cover up the discrimnatory di scharge of Gorona. The NLRB has hel d
that an enpl oyer's di scharge of an enpl oyee who is not engaged i n uni on
or other protected activity violates the Act when it is shown that the
di scharge is to cover up the unlawful discrimnatory di scharge of
anot her enpl oyee. (See Jack August Enterprises, Inc. (1977) 232 NLRB
881 [97 LRRM1560].) There is insufficient evidence in the instant

record to establish that Respondent discharged Rvera to cover up its
discrimnatory discharge of Gorona. There is also insufficient evidence
to find that R vera was di scharged because of any known or suspected

uni on nenbership or activity. Unhder the Act an enpl oyer nay di scharge
an enpl oyee for any reason, or for no reason, so |long as the di scharge
Is not based on the enpl oyee's union activity or other protected
concerted activity. (See National Véx Gonpany (1980) 251 NLRB 1064 [ 105
LRRVI 1371] .)

Ve affirmthe ALOs conclusion that the General Gounsel did

not establish a prinma facie case that Respondent viol ated
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section 1153(c) and (a) by discharging Rcardo Rvera, as there is
little evidence that Rvera engaged in any union activity or that
Respondent knew or bel i eved that he had done so.
CRER
By authority of Galifornia Labor Code section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent San
Qenents Ranch, Ltd., its officers, agents, successors, and assigns
shal | :
1. QGease and desist from
(a) Dscharging, refusing to rehire, refusing to grant
| eaves of absence to, or otherw se discrimnating agai nst, any
agricul tural enpl oyee because of his or her nenbership in or activities
on behal f of the Unhited FarmVWWrkers of America, AFL-AQ O (WY, or any
ot her | abor organi zati on.
(b) Inany like or related manner interfering
wWth, restraining, or coercing any agricultural enpl oyee (s) in the
exercise of the rights guaranteed themby Labor Code section 1152.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:
(a) Ofer Salvador Valdivia, Enrique Gorona, and Carl os
Gorona immedi ate reinstatenent to their forner positions, or
substantial ly equi val ent positions, wthout prejudice to their
seniority or other rights and privil eges of enpl oynent.
(b) Reinburse Salvador Valdivia, Enrique Gorona, and
Carlos Qorona for all wage | osses and other econom c | osses they have

suffered as a result of Respondent’'s discrimnation
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agai nst them such | osses to be conputed in accordance with a fornul a
establ i shed by Board precedent, plus interest conputed at the rate of
seven percent per annum

(c) Preserve and, upon request, nake available to the
Board or its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records necessary to
anal yze and conput e the anount of backpay and interest due under the
provisions of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Post copies of the attached Notice for 60 days at
conspi cuous | ocations on its premses, the period(s) and pl ace(s) of
posting to be determned by the Regional Drector, and exerci se due care
to repl ace any Notice which has been al tered, defaced, covered, or
r enoved.

(f) Mail copies of the attached Notice in al
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine between June
1930 and the date of issuance of this Oder.

(g) Arrange for a representati ve of Respondent or a Board
agent to read the attached Notice in all appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine, at such tine(s) and
pl ace(s) as are specified by the Regional Drector. Follow ng the

readi ng(s), the Board agent
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shal | be given an opportunity outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
Notice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensati on to be paid by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine lost at this
readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth it. Uoon request of the Regional
Drector, Respondent shall notify himor her periodically thereafter in
witing as to what further steps it has taken in conpliance with this
Q der.
Dated: July 21, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 50 8.



NOT CE TO AR QLTURAL EMPLOYEES

After a hearing at which all parties were given an opportunity to present
testinony and ot her evidence, the Agricultural Labor Rel ati ons Board has
found that we have violated the Agricultural Labor Relations Act by
refusing to grant | eaves of absence to, refusing to rehire, and

di schar gi ng enpl oyees because of their support for the Lhited Farm Vérkers
of Anerica, AFL-Q O (UFW. The Board has ordered us to post this Notice
and to take certain other actions. V¢ wll do what the Board has ordered,
and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want
a union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT di scharge, deny |eaves of absence to, refuse to rehire, or
ot herw se di scri mnate agal nst any enpl oyee because he or she has j oi ned
or supported the UFW or any other |abor organi zation, or has exercised
any other rights described above.

VEE WLL reinstate Sal vador Val divia, BEnrigue Gorona, and Carl os Gorona to
their forner jobs, or substantially equival ent jobs, and rei nburse them

for all |osses of pay and ot her economc | osses they have sustained as a
result of our discrimnatory acts, plus seven percent interest per annum

Dat ed: SAN ALEMENTE RANCH  LTD

By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 1350 Front Sreet, Room 2062, San DO ego,
CA 92101. The tel ephone nunber is 714/ 237-7119.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE (R MUTI LATE
8 ALRB Nb. 50 9.



CASE SUMVARY

San dentente Ranch, Ltd. 8 ALRB Nb. 50
Gase Nos. 79-CE12-9D et al.

ALO DEAQ S ON

Respondent viol ated Labor Code section 1153(c) and (a) by refusing to
grant a | eave of absence to BEnrique Gorona and, later, by refusing to
rehire himbecause of his union activity and support; and by di schargi ng
Sal vador Val di vi a because of his union support and activity.

The ALO recommended di smssal of the allegations in the conpl aint that
Respondent discrimnatorily di schar Ped enpl oyees Lui z Vasque Nunez, M guel
Mel endez, Fernando Gastellanos, Carlos Gorona, and Rcardo Rvera. The ALO
found that Luiz Nunez voluntarily quit after being properly denied a | eave
of absence and was denied rehire first because there were no jobs avail abl e
when he reapplied, and | ater because of his belligerent behavior; that
Respondent properly considered Mguel Ml endez to have voluntarily quit his
job after he mssed three consecutive days of work; that the General

QGounsel failed to prove a prina facie case as to the di scharges of

enpl oyees Fernando Castel | anos, Carl os Gorona, and Rcardo Rvera. The ALO
held that even if a prina faci e case had been established as to Gorona and
R vera, Respondent established that they were fired for cause, i.e., their
poor work perfornance, rather than for protected activities, and that the
General Gounsel failed to neet his burden of proof that Respondent
discrimnatorily inplenmented a speed-up in the corn harvest in 1980.

BOARD DEAQ S ON

As no exceptions were taken to the ALOs findings and conclusions as to
Enri qgue Gorona, Sal vador Val divia, and Fernando Castel | ano, the Board
affirned those findings and concl usi ons; the Board al so affirned the ALO s
findi ngs and concl usions as to Luiz Nunez, Mguel Ml endez, R cardo
Rvera, and the al | eged speed-up in the 1980 corn harvest.

Gontrary to the AQ the Board held that the General Gounsel had proved a
prinma facie case as to Carl os Qorona and concl uded that Respondent

di scharged hi mbecause of his union activity, finding that Respondent's
proffered justification, that Corona was di scharged for unsatisfactory
work, was pretextual. The Board noted that even though Corona and H vera
were simlarly treated the day they were both di scharged, disparate
treatnent is not the only factor which supports an inference of unl aw ul
discrimnation. As the Board found Gorona (unlike R vera) had engaged in
union activity, that Respondent had know edge thereof, and that there was
adequat e causal connection, it concluded that Corona s discharge viol ated
section 1153(c) and (a).

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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for Respondent

DEO S ON

STATEMENT F THE CASE

Joel Gonberg, Admnistrative Law dficer: This case was
heard by ne in San Qenente, Galifornia, on April 15, 21, 22, 23,
27, and 28, 1981. Hght unfair |abor practice charges filed by
the Lhited FarmWrkers of Anerica, AFL-A O (hereafter the 1
“Uhion" or "UARW) formthe basis for the original conplaint ,
whi ch was issued by the Regional Drector on Decenber 3, 1980.
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(ne additional charge was added by the Regional Orector on April 17,
1981, just after the pre-hearing conference. A Second Anended

Gonsol i dated Conpl ai nt was i ssued, incorporating the recently

consol i dat ed case.y The Gonplaint alleges that San d enente Ranch, Ltd.
(hereafter "Respondent” or "the Conpany”) commtted certain unfair |abor
practices in violation of 881153(a) and (c) of the Agricultural Labor
Rel ations Act (hereafter "the Act"). Each of the charges was duly
served on Respondent, which filed a tinely answer to the Gonpl ai nt.

h the first day of the hearing, prior to the taking of any
evidence, | granted General Qounsel's notion to dismss case 80-C& 33-SD
for insufficient evidence. Paragraph 15(c) of the Gonplaint, whichis
based upon the di smssed charge, was al so di sm ssed.

Al parties were given a full opportunity to participate
inthe hearing. The UFWappeared infornally at the pre-hearing
conference, but chose not to intervene in the proceeding. The General
Gounsel and Respondent filed post-hearing briefs pursuant to Section
20278 of the Board's Regul ati ons.

Lpon the entire record, including ny observation of the
deneanor of the w tnesses, and after consideration of the briefs filed
by the parties, | nake the fol | ow ng:

FIND NS GF FACT

I . Jurisdiction.

The essential jurisdictional facts are undisputed. Res-

pondent has admtted that it is an agricultural enployer wthin
the neani ng of 81140.4 (c) of the Act, and that the UFWis a | abor

1/1 shall refer to this document as "the Conplaint."



organi zation w thin the neani ng of 81140.4 (f) of the Act.

The Alleged Wnhfair Labor Practi ces.

The Conpl aint alleges that Respondent has coomitted ei ght
unfair labor practices. Seven of the issues involve allegations that
the Gonpany either discharged or refused to rehire agricul tural
enpl oyees because of their Uhion support or because they engaged in
protected concerted activities. The renai ning charge al |l eges t hat
Respondent instituted a speed-up in one of its corn harvesting crews in
retaliation for the Lhion or other concerted activities engaged in by
its nenbers. Respondent denies that it violated the Act.

A Background.

Respondent grows a variety of vegetabl es, including
corn, tomatoes, and celery, at locations in San denente and Gceansi de.
The Gonpany is a limted partnership, whose general partner is
Dear dor ff - Jackson, a Galifornia corporation headquartered i n xnard.
Ranch operations are run by a General Manager, Tom Tanaka. Tanaka has
del egat ed nost personnel natters to Thonas Brooks, the Conpany's
personnel admnistrator. Brooks worked for Deardorff-Jackson before
going onto the San denente payroll in 1979. Hs invol venent wth
personnel nmatters at San denente began in md-1978.

Dear dor f f - Jackson purchased the | and on whi ch Res-
pondent operates fromH ghl and Ranch, Ltd., in Novenber, 1977. In
H ghl and Ranch and San d enente Ranch, Ltd. (1979) 5 ALRB No. 54, the

Board found that H ghland had coomtted a nunber of unfair |abor

practices in 1977, when a representation el ecti on was



won by the LFVVgI A nunber of the forner supervisors of H ghland,

who were involved in the 1977 unfair |abor practices, becane

supervi sors for San denente after the change i n ownership. They

i ncl ude Tanaka, Raul Reyes, |saac Rodriguez, Tel esforo Hernandez,

and Antoni o Bedolla. Forenen, such as Reyes, nust consult wth Brooks or
Rodri guez before di schargi ng enpl oyees,

Brooks testified that it was the Gonpany' s practice

to issue at least two oral and two witten warnings to an enpl oyee

bef ore di scharging himfor bad work. The third witten notice

would result in discharge. The purpose of the warning systemis
to give enpl oyees an opportunity to inprove their work. The Uhion
activities of the alleged discrimnatees were limted to the wearing
of UPWhbuttons. Fermn Gl van, an acknow edged Lhi on activi st who
was discrimnatorily discharged by Hghland in 1977, and | ater
reinstated, testified that he distributed UFWbuttons to nany
enpl oyees. Brooks stated that he had seen enpl oyees weari ng UFW

buttons in all areas of the Conpany's operati ons.
B. Luis Vasquez Nunez.

Nunez was enpl oyed by the CGonpany as a general field
| aborer. In Novenber, 1978, he requested a | eave of absence to
attend to sone unspecified nmatters in Mexico. He first spoke to
his forenan, Antoni o Bedolla, about the | eave. Bedolla testified
that he di scussed Nunez's request w th Tom Brooks. Brooks deni ed

the request. Bedolla, whose testinony was unusual |y vague, was

2/ The Board al so found that San d enente was the suc-
cessor to Hghland s col |l ective bargaining obligations. An

appeal fromthat decision is pending before the Galifornia
Suprene Qourt.
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unabl e to state whet her Brooks had gi ven any reason for refusing
to grant the | eave of absence. Bedolla gave Nunez a copy of a
Gonpany | eave notice, which both he and Nunez had signed. The
notice indicates that Nunez was | eaving work to go to Mexi co be-
cause of an energency. The formdoes not indicate when Nunez was
toreturn. The | eave notice has a nunber of boxes to indicate: 7 the
status of the | eave request. The one given to Nunez is not
checked "granted" or "denied." It does have a check in the box
narked "other." Nb w tness expl ai ned why this box was checked.
Nunez spoke directly to Brooks about his request be

fore | eaving for Mexico. According to Nunez, Brooks first offered

hi ma one-week | eave. Nunez replied that a week was insuffi-

cient. Brooks wanted to know when Nunez would return. Nunez told
Brooks that he would return as soon as he had straightened out sone
nmatters, but that he could not give a definite return date.

Apparently, Nunez never expl ai ned, and Brooks never in-
qui red about, the specific nature of his energency. Brooks testi-

fied that he told Nunez he coul d have a | eave of 60 days and that he

pl eaded wth Nunez to provide himwth a return date. According to
Brooks, |eaves are never granted wthout a definite return date. Brooks
clains that he explained to Nunez that if he left wthout his | eave
request being granted he would [ ose his seniority and woul d be treated
like any other applicant if he returned

to the Gonpany seeking work. \ile the Conpany | eave policy pro-

vides that |eaves in excess of 60 days may be granted if an exten-

sion is agreed upon in advance, Brooks stated that he never

granted any | eave for a period | onger than 60 days. Nunez testi -

fied that he |eft the neeting believing that his | eave request had



been granted. A though Brooks had requested a return date, Nunez

bel i eved that he woul d get his job back whenever he returned.
Brooks enphatical |y deni ed ever granting the | eave request.
Nunez returned fromMexico in |ate February, 1979,
nearly three nonths after his departure. He went to see Brooks
to ask for work, and was acconpani ed by Fermn Gil van, a Gonpany
enpl oyee who was wel | known as a Uhi on supporter and spokesnan.
Brooks told Nunez that he woul d be considered for work along wth
other new applicants, but that he was not hiring general field
| aborers at the present tine. According to Brooks, Nunez ex-
pressed disbelief about this explanation. 1In his testinony,
Nunez admtted that he believed that Brooks had no intention of
giving himwork. O February 28, Brooks wote a letter stating
that Nunez had voluntarily quit his job in Novenber, 1978, and
that his application for work woul d be considered in relation to
ot her enpl oyees who had been laid off. Brooks testified that he
gave the letter to Nunez and expl ai ned that enpl oyees on | ayof f
woul d be recal | ed before his application woul d be consi der ed.
In support of its contention that it was not hiring
general field |aborers in early 1979, Respondent i ntroduced
into evidence the enpl oynent applications of two persons, dated
March 5, and 6, 1979. The applicants received offers of enpl oy-
nent on June 21, 1979. Brooks testified that the Conpany nade
job offers to applicants based on their apolication dates.
Nunez asked Brooks for work several nore tines. The
conversati ons were nuch the sane in tone and content. In April
or Miy, Brooks spoke to Nunez on the tel ephone. Nunez nmay have

asked about a bonus paynent as well as his job status. According
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to Brooks, Nunez becane bel | igerent and nasty when Brooks ex-

pl ai ned that work was still not available. Ninez slammed down the

phone. Nunez testified that he only asked about his bonus when he spoke

to Brooks on the phone. He stated that the last tine he asked for work

was at the ranch. He admtted that he becane angry w th Brooks, because

it was clear to himthat Brooks did not have it in his heart to give him

work. | find that Nunez did speak to Brooks about his application for

work during their tel ephone conversation. It seens unlikely that Nunez

woul d have failed to nention this subj ect whenever he spoke to Brooks.
Brooks testified that he decided not to consider

Nunez for a job because of his belligerent behavior. He stated

that he did not want an abusive, disbelieving enpl oyee. Ninez

never asked about work after My, 1979, and the Gonpany never

of fered hima j ob. &

Nunez did not testify about any Unhion activities he
nay have engaged in while an enpl oyee of the Gonpany. The only
evi dence concerni ng his Unhion support cane fromBrooks, who testi
fied that he believed that Nunez was wearing a UFWbutton when he.
requested the | eave of absence.

C Mguel Ml endez.

O January 8, 1980, Ml endez asked his foreman, Paul
Reyes, for permssion to take the rest of the day off in order to
go to Los Angeles to consult wth an inmgration attorney hel pi ng
himto get visas for sonme of his children. Reyes granted the

3/Nunez filed the unfair |abor practice charge, inthis
natter on March 22, 1979. There is no allegation that the Conpany
refused to hire himin retaliation for the filing of the charge and
no evi dence was of fered concerning any effect the charge nay
have had on the Gonpany's decision not to offer work to Nunez.
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request. Ml endez's crewdid not work the foll ow ng day, because
of rain.

Taking care of the immgration matters took | onger
than Mel endez expected. He testified that he asked his daughter, Maria
Mel endez, to tel ephone the Gonpany on January 10, and explain that he
woul d not be able to return to work until he had finished getting all the
necessary papers for the immgration case. Ml endez testified that his
daughter told himthat she had spoken to Brooks tw ce, once about his
absence fromwork, and the other tine to ask for her father's earni ngs
records. Mria s testinony differed substantially fromher father's.
She testified that she called the Gonpany on January 9, to ask for W2
forns. She spoke in English to a man who said that he would try to get
the forns for her. She did not nention her father's absence fromwork,
because he had not asked her to. The follow ng day she called the

Gonpany and asked to speak to the foreman. The secre-
tary said that the foreman was busy, but that she woul d | eave

Maria' s nmessage that her father would not return to work until all the
immgration papers had been filed. Brooks testified that he recei ved
no t el ephone nessages concerning Mel endez, but that his secretary did
| eave nessages for himwhen he was out of the office, as he frequently
Was.

Mel endez's crew worked on January 10, 13, and 14.
Reyes nade out a worker notice for Melendez on the 14th, noting three

consecuti ve days of unexcused absences. Conpany policy

treats three such absences as a voluntary quit, although the
policy is not always strictly foll oned.
O January 14, Mel endez cane to the Gonpany of fice
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at about 4:30 p.m, to pick up his earnings records. Brooks angrily asked
hi mwhy he had not cone to work and had not called. Ml endez expl ai ned his
absence and told Brooks that he did call. Brooks asked if he did not have a
dine tocall. Mlendez repeated that he had called. Brooks then told
Mel endez he no longer had a job. Ml endez had worked for the Gonpany since
its inception.

The Gonpany' s records disclose that Reyes filed a
worker notice for two other enpl oyees, Fermn Quriel and |Ignaci o Zepeda, who
had al so mssed work on January 10, 13, and 14. They were al so di schar ged.
Nei ther party sought to introduce the Conpany's tel ephone | ogs to support or
rebut Brooks's testinony that he recei ved no tel ephone nmessages from
Mel endez.

Mel endez did not testify about his Uhion activities while an
enpl oyee of the Gonpany. Galvan testified that he had given a URWbutton to
Mel endez, which Mel endez al ways wore to work. Tel esforo Kernandez, a Gonpany
foreman, also testified that he had seen Ml endez wearing a UFWhut t on.

D Fernando GCastel | anos.

The Gonpany began grow ng celery for the first tinme in 1980.
A nunber of the enpl oyees who becane cel ery workers were recruited by the
crew foreman, Jorge Zanudi o, fromanong the CGonpany' s packi ng shed
enpl oyees. Zanudi o tol d the enpl oyees that they woul d be working on a pi ece
rate basis in the celery and that any enpl oyee who was unabl e to do the
celery work would be able to return to the shed, where enpl oyees were paid,
by the hour. GCastellanos, one of the shed workers, warned sone of the

enpl oyees that the offer of celery work was a trick to get them
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out of the shed. There is no evidence that any supervi sor was

anare that Castellanos had nade this statenent.

Castellanos worked in the 16-nenber celery crew as a
packer . He packed celery in the field on a cart. The crew had two
packing carts, wth three packers on each. The daily earnings of the crew
were divided equal | y anmong t he enpl oyees.

Qh April 1, 1980, Zanudi o ordered Castel | anos to pick up
sone packi ng papers that had scattered over the field, because the
contai ner in which they were kept had not been properly cl osed t he
previous day. GCastellanos refused the order, believing that he was not
responsi bl e for the scattered papers, and an argunent ensued between hi m
and Zanudio. Eventually, two other enpl oyees picked up the papers. e
of the other two enpl oyees who worked on the cart with Castel |l anos was
absent fromwork. GCastellanos testified that he asked Zamudi o to bring
in a replacenent, because it was inpossible for the renaining two em
pl oyees to do the work by thensel ves. Zanudio testified that he coul d
not renenber Castel | anos asking for a replacenent. Castellanos said that
he worked for about an hour, but refused to continue when Zanudi o fail ed
to secure a replacenent. Zanudio filled out a Gonpany "worker noti ce"
indicating that Castell anos had refused to accept a work assignnent. He
told Castellanos to get into his truck to go to the office. Gastellanos
told Zanudio, in the presence of the crew, that he was not afrai d of
bei ng fired.

Zanudi o took Castellanos to the office to speak to

Brooks. He testified that he had not yet fired Castel |l anos and
thought that the matter mght be resolved. Mst of the discussion
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bet ween Brooks and Zanudi o occurred after Zanudio left the

office. GCastellanos explained that he did not want to work wth-

out a replacenent. Brooks told himthat he woul d earn nore noney

wi thout a repl acenent, because the crew s earni ngs woul d be divi ded
anong 15, rather than 16, enpl oyees. GCastellanos said that

he woul d not earn nore, but woul d have to do the work of two peopl e.
Brooks testified that he told Castel |l anos that repl acenents were not

bei ng brought because it was the consensus of the crew not to nake
tenporary repl acenents. Zanudi o and Brooks both testified that the

wor kers had asked that repl acenents not be brought in when a worker was
absent, because inexperienced workers sl owed down the crew and the crew
was obligated to share its earnings wth the repl acenents. GCastell anos
denied that there had ever been such a decision by the crew and cl ai ned

that repl acenents had al ways been brought in. Zanudi o and Brooks stated

that repl acenents had sonetines been provided, but not since the crew
had decided not to have them The celery crew payrol | sheets for the
week preceding April 1 disclose that only 14 enpl oyees worked on Mrch
23, and only 15 worked on March 24, The absent enpl oyee on the 24th was
Castel l anos. Brooks testified that any repl acenent fromanother crew
woul d appear on the cel ery crew payrol|l sheet because it was paid on a
pi ece rate basis.

Wien Brooks refused his request to have a repl acenent
brought in, Castellanos asked to be transferred back to the shed.
Brooks deni ed the request on the grounds that Castell anos was not unabl e
to do the celery work. He was sinply unwilling to do the work, and was
not entitled to return to the shed. Brooks testified that Castellanos

left the office wthout waiting for
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his check or a discharge noti ce. 4 Castel | anos asked to be returned to
his job several days later, but Brooks told himthat he had been
r epl aced.

Castel lanos did not testify about any ULhion activities
that he may have engaged in while enpl oyed by the Gonpany. Tom Tanaka,
the Gonpany' s General Manager, testified that he had probably seen
Castel | anos wearing a UFWbutton while working in the shed. Zanudio
stated that no nenber of the celery crewwore Uhion buttons. Brooks
deni ed seei ng Castel | anos wearing a button.

E Enrique Gorona.

In June, 1980, (orona received word that his nother ‘as
sick. He testified that he told Brooks that it mght be necessary for
himto go to Mexico to be wth her. Brooks stated that Gorona first cane
to himto ask for a vacation. He explained that he coul d not allow
enpl oyees to take vacations during the peak work season. nly an
energency woul d be a basis for granting a | eave. (Gorona deni ed ever
asking for a vacation. A fewdays |ater Gorona was told that he woul d
have to cone to Mexico. He purchased airplane tickets wth a return date

of July 25, 1980, and went to ask permssion fromBrooks for an ener-
gency leave. Fermin Gal van acconpani ed him According to Brooks,

he deni ed the | eave because Gorona refused to give hima return

4/1n his brief, the General (ounsel attenpts to i npeach
the testinony of Brooks and Zamudi o because of their di sagreenent
| concerni ng whet her the notice given to Castel |l anos was a di scharge
notice or a worker notice. The Gonpany's "worker notice" formis used for
a variety of purposes. In this case, the "di scharge"
box was not narked on the formgiven to Castellanos. |f, it had been
narked, it woul d have been a "di scharge” notice. The testinony of the
Gonpany W t nesses was gener al I?/ consi stent: Zarmudio had intended to fire
Castel [anos, but left the final decision up to Brooks.
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date. He admtted that Gorona showed himhis airplane tickets,
but stated that Gorona coul d not guarantee when he woul d return.
Gorona and Gal van testified that Gorona said that he woul d return
on July 25, but that Brooks continued to deny the | eave. Corona
asked if he would get a job when he came back. Brooks then told
Gorona to bring a nedi cal certificate wth himwhen he returned.
It was Qorona' s belief that Brooks was granting the | eave when he
asked for nedical proof. Gilvan corroborated Corona' s testinony,
but |eft the neeting believing that Brooks had deni ed the | eave.
Brooks testified that he denied the | eave sol el y because Corona
woul d not guarantee his return on a definite date and stated that
he did not ask Gorona to bring a nedical certificate fromhis

not her' s doctor, because he never doubted Gorona' s reasons for
wanting the | eave.

Gorona returned fromMexico on July 25, wth a cer-
tificate fromthe doctor. He took the certificate to Brooks, who
read it and told Gorona that: "For you, there is never going to
be work." Brooks deni ed seeing or reading the doctor's statenent.
He did not recall telling Gorona that there woul d never be work
for him He clained that he believed that he was not hiring when
Gorona returned and that Gorona was never rehired because he did
not ask to be. Brooks conceded that the Conpany's peak season was
inthe nonths of July, August, and Septenber. The Conpany di d not
of fer any application forns as evidence on this issue.

Gorona, Brooks, Tanaka, and Tel esforo. Hernandez al |
testified that Gorona wore WFWhbuttons at work.
Wiile onits face the controversy wth respect to

Gorona’' s | eave appears to be quite simlar to the one over Nurez's
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request, | credit Gorona's testinony over Brooks's. | nust
assune that Brooks, as he testified, denied Gorona s | eave for
reasons unrel ated to the genui neness of Corona s energency, even
t hough Brooks expressed skeptici smabout Gorona' s energency com ng'
qui ckly after he supposed y had asked for a vacation. | sinply
cannot bel i eve that Gorona showed Brooks his return airplane tic-
ket and then refused to say that he would return on the date in-
dicated. Brooks nay have been testing Gorona when he said that
the | eave would be denied. Onhce it becane clear to Brooks that
Gorona was serious about |eaving, he asked Corona to bring a nedi-
cal certificate. Gorona was adanant in his testinony that Brooks
read the nedical certificate in the presence of his secretary.
The Gonpany did not call the secretary to rebut this testinony.
Fnally, Brooks was utterly unconvincing in his attenpt to ex-
plai n why Gorona was not rehired on his return fromMexi co. He
cane back at a tine when the Conpany was certainly hiring em

pl oyees, whether or not there was a vacancy on the day Corona
appeared at the office. There is no indication that Corona was
not a good worker. Even accepting Brooks's testinony at face

val ue, (orona had done nothing nore than voluntarily quit his job
tovisit his sick nother. | found Corona to be a strong, clear

W t ness whose version of his attenpt to obtain a | eave of absence
was nore consi stent and credi bl e than Brooks's.

F. Sal vador Val divi a.

Val di via began working in Raul Reyes's corn cutting crew on June 29, 1980,
the first day of the corn harvest. The record does not disclose how | ong

Val di via had worked for the Conpany prior to the harvest.
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O the first day of the harvest, the crew pi cked corn by
hand. Several enpl oyees, including Antoni o Segredo, an, acknow edged
Lhi on spokesnman, asked Reyes to provide the crew wth knives, because
the corn was too green to pick well by hand. Reyes agreed that the corn
was green, but stated that this was a reason not to use knives. In any
event, knives were provided to the crew sonetine the fol |l ow ng day.
Valdivia testified that his: right wist began to hurt early in the
afternoon, as a result of picking the corn by hand. Valdivia did not
nention the painin his wist to Reyes. Reyes testified that he gave
Val divia two warnings that day, one verbal and one witten, because he
was picking slowy and causing the tractor to slow down. Valdivia
deni ed recei ving any warnings or even speaking to Reyes on the
first day of picking.

O the second day of the harvest, Valdivia s wist
renai ned sore. He testified that he wore a handkerchief onit. Valdivia
claned that he asked Reyes for a nedical insurance claim form He
wanted the formto enabl e himto seek treatnment for his wist. According
to Valdivia, Reyes replied that he did not have any forns and did not
wait for himto explain that his wist was hurt. Reyes deni ed that
Valdivia asked him for a nedical form He testified that he did not
notice the handkerchief on Valdivias wist and was unaware of the
injury. Segredo testified that Valdivia received an oral warning from
Reyes on the second; day of the harvest for slowng dow the tractor.
Neither Reyes nor Valdivia testified that there had been an oral warning
on this day. Segredo also testified that he told Reyes that | Valdivia s

wist was hurt. Reyes denied that Segredo spoke to
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e On the third day of the harvest, which apparently
was July 2, Valdivia received a verbal warning fromReyes. Valdivia
asked Reyes to look at his armto see why he was having trouble. Reyes
replied that Valdivia had to work up to par. Valdivia then conpl ai ned
that Reyes was making the crewwork too fast. Reyes denied that
Val divia ever nentioned the painin his wist before he was fired. He
testified that he gave Valdivia a witten warning on July 2, but
Valdivia refused to signit. Valdivia denied receiving any witten
war ni ngs from Reyes.

h July 3, Reyes testified that he gave Val divia
three witten warnings, which Valdivia refused to sign, at intervals of
several hours. Each warning concerned Val divia working too slowy and
falling behind the trailer into which the cut corn was thrown. Valdivia
conceded that his injured wist caused himto fall behind the other
enpl oyees, but denied receiving any witten warnings fromReyes. At the
end of the work day, Reyes inforned Valdivia that he was fired. The
di scharge notice states that the cause was Val divi a s i nconpet ence.

Bef ore di scharging Val di via, Reyes had di scussed the

matter wth his supervisor, |saac Rodriguez, and w th Tanaka.
Tanaka testified that Reyes told himVal divia was not cutting as
he had bef ore.

Rodri guez handed Val di vi a the di scharge notice and
251 his final check. Valdivia clainmed that Rodriguez gave hima
nunber of papers stapl ed together, which included all of the
witten warnings and a nedical form as well as the di scharge
noti ce and check. Rodriguez testified that he thanked Val divi a
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for his services, handed hi mthe papers, and wal ked away. He
stated that he had no conversation with Val divia or other nenbers '
of the crewand |left before Reyes did. Reyes's testinony conflicts
sharply wth Rodriguez's. Reyes stated that he gave the di scharge notice
to Valdivia and asked himto signit. Valdiviareplied that he woul d not
sign anything. He testified that Valdiviatold

Rodriguez that he had an injured wist and that he had asked

Reyes for nedical forns. Reyes stated that he did not inspect
Valdivia's wist during this conversation because he had al ready
been fired and it was tinme for him(Reyes) to go hone. Reyes

said that he left quickly and did not hear any further conversa-
tion between Rodri guez and Val divia or other nenbers of the crew
Valdivia s version of the events surroundi ng his

di scharge differs fromthe accounts of his supervisors. He tes-
tified that after Rodriguez gave hi mthe di scharge and ot her

papers, Galvan pointed out his wist to Rodriguez. Reyes then

wal ked away, |aughing sarcastically. Valdivia said that he |et

Gl van and Segredo speak for him

Segredo testified that Rodri guez gave hi msone nedi -

cal forns, which he had requested, at the sane tine that Valdivia
received his. Segredo told Rodriguez that Val divia had been hurt
and shoul d not be discharged. Rodriguez then asked Reyes if he
knew about Valdivia s injury. Reyes replied that Val divia had

been fired for falling behind. Segredo acknow edged that Val divia
had not kept up with the rest of the crew and had had nore pro-

bl ens each day. He said that the tractor pulling the trailer was
noving too fast for newworkers |ike Valdivia to keep the pace.
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Val divia went to the energency roomof a nearby hospital
several hours after his discharge. He was directed to take aspirin and
rest. Qn July 12, Valdivia was seen by his famly physician, who
di agnosed his condition as acute tendonitis. The doctor stated that
Val divia would be able to return to work by July 21.

It woul d be nearly inpossible to resol ve every con-

tradiction in the testinony of the w tnesses concerni ng
Valdivia s work inthe corn crew | wll limt ny credibility re-

solutions to three najor issues: whether Valdivia s work was un-
satisfactory, whether his wist was injured, and whet her Reyes
was aware of the injury. As to the first issue, there is no real
dispute. Valdivia admtted that he was unable to keep up with
the rest of the crew because of his injury. Respondent clains
that the warning i ssued to Val divia by Reyes on the first day of
the harvest denonstrates that his inability to keep up preceded
his injury. Because Valdivia did not receive anot her warning
until several days later, | do not find that the first warning,
assumng that it was issued, was significant. Valdivia was new
to the corn harvest and mght be expected to have nore difficulty
at first than experienced workers. Wth respect to the second

i ssue, Respondent does not really dispute that Val divia had an
injured wist. The Conpany does question whether the injury was
work related, but | credit Valdivia s testinony that his wi st
did not begin to bother himuntil he began picking the corn by

hand.

Respondent insists that Reyes was unaware of
11
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Valdivia s inury until after he had decided to fire hi m§/ I
credit the testinony of the General Counsel's w tnesses over that
of Respondent's, prinmarily because of the conflict between
Rodriguez and Reyes, and as a result of observing Reyes's deneanor
while testifying. Wiile Rodriguez deni ed havi ng any conversation
concerning Valdivia s injury, Reyes admtted that Val divia and
Gl van spoke to Rodriguez about it. Reyes disclained any interest
inthe revelation of the injury because Val divia had al ready been ,
fired and it was his quitting tine. Throughout his testinony,
Reyes did little to conceal his contenptuous attitude toward the
proceedi ng. He appeared to be alternately bored and suspi ci ous.
At tines, he began to answer questions in Spani sh before the
interpreter had finished his translation of the question. Mny
W t nesses who under st and sone English have a tendency to do this.
I remnded Reyes that he ought to wait for the question to be
translated in full before answering. Reyes replied: "Ckay, but
| don't understand English.” Wthin five mnutes of this ex-
change, Reyes agai n began to answer questions before the translation
had been conpleted. In addition to these general considera-
tions wth respect to Reyes's credibility, | sinply cannot believe
that a foreman who frequently inspected the work of his crew woul d
not have noticed a handkerchief on Valdivia's wist. BEven if

Reyes did not notice the handkerchi ef, he did notice that

5/ Respondent argues that the fact that Reyes took
Rcardo Rvera to the office when he cut his finger denonstrates that Reyes
was unaware of Valdivia s injury. | amnot persuaded
by this argunent, because Rvera' s injury, however mnor, involved
the loss of blood and, nmore significantly, because
Valdivia had already filed an unfair |abor practice charge by the
tine of Rvera’'s inury. Reyes nay have been warned by nanagenent not
toignore injuries in the future.
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Valdivia s work was unsatisfactory. He told Tanaka that Val divia was
not working as well as he had before. Surely, Reyes would have tried to
di scover a reason for this sudden decline in Valdivia s perfornance.
And, if Reyes actually did warn Valdivia a hal f dozen tines about his
work, it is even harder to believe that Valdivia would not have
expl ai ned why his work was bad. In sum while there were sone
contradi cti ons between the testinony of Valdivia and Segredo, | found
Reyes and Rodriguez to be extrenely untrustworthy wtnesses.

Valdivia testified that he wore UFWbuttons to work
every day. He clained that he was wearing three buttons on the
Day he was fired. Reyes was not questioned concerning his know edge of
Valdivia s Whion support. Rodriguez deni ed seeing any Uhion buttons on
Val divia on the day of his discharge.

G Carlos Gorona And R cardo R vera.

Gorona and R vera worked in a corn cutting crew
supervi sed by Reyes during the 1980 harvest. Reyes supervi sed
two crews at the tine. Valdivia, Galvan, and Segredo worked in
one si x-nenber crew, while Gorona and R vera worked in the other.
Gorona had worked for the Conpany for about a year prior to his
di scharge in August, 1980. The record does not di scl ose when
R vera began to work for Respondent.

Reyes testified, and Gonpany records indicate, that
Gorona was issued a witten warning on August 6, for |eaving corn
inhis furow The warning notice states that Gorona told Reyes
that he woul d continue to | eave corn unless the tractor were
| stopped. Gorona denied receiving any warni ng fromReyes on 28 August

6. nh August 7, Reyes issued a warning notice to Rvera
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for leaving too nuch corn behind. R vera denied receiving the

war ni ng.

During the afternoon of August 7, Rvera cut his
finger while working. Reyes took himto the office where Brooks
gave Rvera a bandaid. Rvera testified that he asked Brooks to
transfer himto a tonmato picking crewuntil his cut heal ed.
Reyes responded that if one enpl oyee were allowed to transfer all
of themwould want to leave. Reyes stated that he could not re-
nenber Rvera asking for a transfer. R vera recei ved perm ssion
fromReyes not to work on August 8. August 9 was the crew s day
of f.

h August 10, according to Rvera and Gorona, Reyes;
warned themorally that they were | eaving too nuch corn behi nd.

Reyes testified that he issued both nen three witten warni ngs be-

tween 9:00 and 12: 00 for |eaving too nuch corn. The warni ngs were'
issued at the sanme tines to both nen and were nearly identical in
their wording. Gorona and R vera denied receiving any witten
warnings. Rvera testified that he asked the enpl oyees to sign
the notices, but that they al ways refused.

Gorona and Rvera testified that they did | eave song;
corn behind, but no nore than other enpl oyees. Reyes said that he;
checked the furrows of all the enpl oyees and only R vera and
Gorona were | eaving an unacceptabl e anount of corn. The six nem
bers of the crewworked in three pairs. Two nen were stationed
on each side of the trailer, while Gorona and R vera worked be-
hind it. They contended that their work was nore difficult be-

cause the tractor and trailer knocked down the corn stal ks.
Reyes agreed that sone of the corn stal ks renai ned flattened, but
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said that nost of the stal ks rebounded after the trailer passed.
According to Reyes, sone workers, such as Gal van and Segredo, preferred
to be behind the trailer. This testinony was not rebutted by Gal van or
Segr edo.

Wien the crew finished cutting corn, shortly after
2:00 p.m, the enpl oyees took a break to drink water fromthe
rear of a nearby truck. Qorona and Rvera testified that they
fini shed working about five mnutes after the rest of the crew
because they were working behind the trailer. Wile they were
drinking water, the rest of the crew had clinbed aboard Reyes's
truck. He drove off to a tonato field, where the crewwas goi ng
to pick next, wthout waiting for Rvera and Gorona. They testi -
fied that the other crew nenbers banged on the side of the truck
and yelled at Reyes to wait. Reyes denied know ng that he had
left the two nen behind until he arrived at the tomato fi el d.
Gorona and Rvera wal ked to the tomato field. They estinated
that it took them20 mnutes to get there. Reyes said that he
to went | ooking for the nen as soon as he realized he had forgotten
them but that he could not find them He said that they had al -
ready arrived at the tomato field by the tinme he returned. It is
likely, given the testinony of Gorona and R vera that they fi-
ni shed work in the corn at 2:10 and arrived at the tomato field
shortly before the 2:30 break, that the wal k was sonmewhat |ess
than 20 mnutes. But, | do not credit Reyes's testinony concern-
ing the incident. At first, he clained that he had taken all
the 25 workers in his truck. Then, he clained to have renenbered
the incident, which he characterized as a "detail." However,

according to Reyes, he forgot to take the two nen in his truck fromone
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tomato field to another tonato field. (orona and Rvera testified
credibly that they only worked in one tonato field. Their testinony is
buttressed by the fact that the crewtypically took a break to drink
water after finishing in the corn. Further, because the work day ended
at about 3:30, it seens unlikely that the crew woul d have pi cked in two

tomato fields ina little over an
hour .
Wien the work day concl uded, Reyes took the crew

back to the office. He told Gorona and Rvera that they were 10

being fired for | eaving too nuch corn behind. Brooks gave them

their checks and di scharge notices. Qorona testified that Brooks sai d:
"Wy don't you go to another ranch?' Reyes wal ked away | aughi ng.

Gorona testified that he wore a UFWbutton, given to him
by Segredo, while working in Reyes's crew Reyes never spoke to him
about the button. But Corona testified that he was di scussi ng Cesar
Chavez wth two co-workers, two weeks before he was fired, and
descri bed Chavez as valiant. Reyes cane up to the group and said: "You
call any cabron valiant." Reyes denied naking this statenent. He did
state that he noticed that Gorona wore a UFWhbutt on.

Rvera s testinony regarding his Uiion support is brief
and anbi guous. He testified that when he arrived on foot at the tomato
field on August 10, he tal ked to Gal van because he had asked hi ma week
before for a UFWbutton. It is not clear whether R vera began wearing
the button an hour or a week before his discharge. Wile Rvera
admtted that GCorona wore a UFWhbutton, he denied seeing Rvera wth

one. Reyes's denial is
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gi ven added credibility because he testified before R vera.

The Al eged Seed-p In The CGorn Harvest.

Segredo, an experienced corn harvester, was the
General ounsel's only witness on this issue. He testified that
he was invol ved in negotiations wth Respondent, on behal f of the
URW concerning a proposal to pay the corn harvesters by pi ece
rate instead of by the hour. These negotiations began before the
harvest and were suspended in July, 1980. Segredo began to keep
track of the nunber of trailers picked by his crew each day in
order to determne whether the Conpany' s proposal was fair. He
continued keepi ng records after the negotiations broke off. He
kept no production records in 1979 or any previous year.

Segredo testified that the tractor noved nore
quickly in 1980 than it had in earlier years. He said that it
started fast and went a little faster each day. Enpl oyees w th-
out experience could not keep up wth the tractor. Even exper-

I enced workers |ike Segredo had to work as hard as they possibly
could to avoid falling behind. Segredo's records discl osed t hat
the crewfilled between 13 and 16 trailers per day, wth the ex-
ception of July 31, when 23 trailers were filled. He estinated
that the crew pi cked between five and five and one-half trailers
Per day during a conparable period in 1979. Segredo conceded
that the trailers were not of uniformsize. Wile he kept re-
cords based on the size of the trailer, he did not produce them
at the hearing.

According to Segredo, he was informed by Reyes
about July 15 that the Gonpany's position that it was not obli -
gated to bargain wth the UFWhad been uphel d by the Gourt or
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Appeal . Imedi ately after this announcenent, the tractor began to nove

even faster. The tractor driver, Ponci ano Al varado, who was a

generally credible wtness, stated that he was not in-

structed to speed up the tractor as the season progressed. He stated

that he kept the tractor at the sl owest possible speed at which it

woul d operate wthout the nmotor going off. He conceded that the

workers had difficulty keeping up wth the tractor in the afternoons,

as they becane tired. He said that at tinmes he operated the tractor at

a speed sl ower than Reyes had directed himto run it. A varado stated

that he was able to observe the tractor and trailer used by the ot her

corn crew and that they noved at roughly the sane speed.
No records conparing corn production in 1979 and
1980 were offered by either party. Segredo testified that Brooks
had conceded that the Conpany had nore corn acreage in 1980 than
in 1979. Brooks did not rebut this testinony.
The parties stipulated that the corn crews did not
recei ve a wage increase in 1980 and that the workers began to be
paid on a piece rate basis during the | ast week of the harvest, after
Segredo’s crew had been transferred to ot her work.

ANALYS S AND GONCLUSI ONs

A General Legal Principles.

The Gonpl aint all eges that Respondent has di scri mnated
agai nst seven enpl oyees, because they engaged in Lhion activities,

inviolation of 881153 (a) and (c) of the Act. In order to nake

out a prina facie case of a violation of 81153 (c) , the General s

Gounsel nust ordinarily establish that the affected enpl oyee en-

gaged in Whion or other protected activities, that the enpl oyer
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had know edge of those activities, and that there is sone causal
link between the protected activities and the enpl oyer's acti on,
such as discharge, failure to hire or rehire, or a speed-up in

work. Jackson & Perkins Rose (. (1979) 5 ALRB No. 20. o

After the General Gounsel has established a prina facie case, the
burden shifts to the Respondent for proof of its notivation.

The nunber and variety of legal tests to determne a
violation of Section 8(a)(3) of the National Labor Rel ations Act
{81153(c) of the Act), in cases where the enployer's notivation
is an issue, have proliferated in recent years, resulting in "in-
tol erabl e confusion,” according to the National Labor Rel ations
Board. In Wight Line (1980) 251 NLRB No. 150, 105 LRRVI 11609,
the NLRB nade an attenpt to clarify the situation by setting out
atest for violations of Section 8(a)(3) which, although it uses
new phraseol ogy, is consistent wth previous standards. After re-
view ng the history of the devel opnent of various tests, which I
wll omt here, the NLRB adopted the reasoning of the Lhited
Sates Suprene Gourt in M. Healthy Aty School Dstrict Board of
Education v. Doyle (1977) 429 U S 274, in arriving at its new

formul ati on:

: [We shall henceforth enpl oy the foll ow ng
causation test in all cases alleging violation
of Section 8(a)(3) or violations of Section 8(a)
(1) turning on enpl oyer notivation. Frst, we
shall require that the General (ounsel nake a
prinma facie showng sufficient to support the

I nference that protected conduct was a noti
vating factor in the enployer's decision. Qnce
this is established, the burden wll shift to

Inits brief, the General (ounsel mstakenly cites
the test enpl oyed by the Board in Jackson & Perkins for the de
termnation of whether a prina faci e case has been established as
the test for a violation of 81153(c).
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the enpl oyer to denonstrate that the sane action
woul d have taken pl ace even in the absence of
the protected conduct. [105 LRRMat 1174-5.]
The Galifornia Suprene Gourt, in Martori Brothers

Ostributors v. AL RB (1981) 29 Cal.3d 721, and the Board, in

N shi G eenhouse (1981) 7 ALRB Nb. 18, have hel d that Wiaht Line
is an applicabl e precedent under the NLRA pursuant to 81148 of the Act, and

have directed that it be followed in cases arising under the Act.

B. Luis Vasquez Nunez.

The Gonplaint alleges that, in denying Nunez re-

i n enpl oynent when he returned froman "energency | eave of absence," the
Gonpany viol ated 81153 (c) of the Act. The charge filed by Nunez in Case
No. 79-CE 12-SD al l eges that Respondent discrimnatorily refused to grant
hima | eave of absence. Because the facts surrounding Nunez's request for a
| eave of absence were fully litigated, | wll treat the issue of whether the
| eave was discrimnatorily denied as having been rai sed by the Gonpl aint.

The General (ounsel's prina faci e case consi sts of evi-
dence that Nunez wore a UFWhbutton in the presence of Brooks and
that Brooks's know edge of Nunez's Uhion support was a notivating
factor in his decision not to hire Nunez. Because Brooks admt -
tedly refused to hire Nunez after work becane avail abl e i n June,
1979, | conclude that the General (ounsel has nade out a prinma
facie case wth respect to that refusal. But, | do not accept
the General (ounsel's argunent that the nere fact that Nunez had
at one tine been a nenber of Reyes's crew is sonehow proof of
Respondent' s discrimnatory notive. There is no evidence that Res-

pondent transferred known Uhi on supporters to Reyes's crew  Wat
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evi dence there is suggests that Gal van and Segredo recruited crew
nenbers of the crewfor the Lhion. Many of the argunents presented by
the General Gounsel concerning the Union activismof the all eged
di scrimnatees are based upon renarks made by himin his opening
statenent, whi ch were never supported by any record evi dence.

It is clear that Brooks told Nunez that his request for a
| eave of absence was deni ed because Nunez woul d not provide himwth a
return date. The fact that Bedol |l a gave Nunez a | eave notice does not
establish that the | eave was granted, inasnuch as the notice does not
indicate that it was granted and does not have a return date. The
noti ce actually confirns Brooks's testinony that he woul d consi der Nunez
for enpl oynent on his return. Because the record does not indicate that
the Conpany ever granted | eaves of absence for periods greater than 60
days or in the absence of a return date, | conclude that Nunez's regquest
for a | eave woul d have been denied even if he had never worn a UFW
button to work.

Wth respect to the allegations of a refusal to rehire Nunez,

the General Gounsel cites Golden Valley Farmng (1980) 6 ALRB No. 8, for

the proposition that he need not establish that Respondent had any wor k

available at the tine of Nunez's application. In Qlden Valley, the

Board sinply noted that the General (ounsel need not al ways show t hat

there was work available at the tine of an application. In Kawano, Inc.
(1978) 4 ALRB N\o. 104, enfd Kawano, Inc. v. AL.RB (1980) 106
Cal . App. 3d 937y the Board held that, while ordinarily the General Counsel

nust establish that work was available at the tine of an application,

such
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a showng wll not be required if the enpl oyer has prevented or di scouraged
the enpl oyee fromapplying for work. Here, Nunez did file an application
and the Gonpany did have a policy of hiring applicants based on the
application date. Nor was Nunez told that || he would not be hired in the
future; on the contrary, he was inforned that he woul d be cal | ed when the
Gonpany began to hire. | conclude that this is not the kind of case in
which the availability of work need not be specifically proved.

The testinony of Brooks, coupled wth Conpany records
denonstrating that there was no hiring of enpl oyees in Nunez's
classification until June, 1979, denonstrates that no work was avail abl e
when Nunez first applied. This evidence is basically uncontested. Wiile
sone enpl oyees on | ayoff may have been recal |l ed during this period, Nunez's
status was that of a newapplicant. By leaving his job wthout receiving a
| eave of absence, he was considered by the Conpany to have quit voluntarily.

The (onpany concedes that it did not of fer Nunez work even
after jobs becane available. Brooks testified that he was exasperated by
Nunez' s repeat ed expressions of disbelief concerning the Conpany' s prom ses
to call himand that Nunez had becone bel ligerent and nasty. Ninez
basi cal | y conceded that he had becone angry wth Brooks and did not believe
his expl anati ons of why he had not been given work. Nunez's deneanor while
testifying | ends sone support to Brooks's characterization of him Niunez
was an inpatient wtness who frequently did not take the tine to listento
the questions asked himbefore replying. As aresult, his answers were
often unresponsive. Wile it is possible that Brooks was partially

notivated by Nunez's Uhion support or the
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filing of the charge in his decision not to offer work to Nunez,

I conclude that he reacted principally to Nunez's bel | i gerent be-
havi or and that he woul d have deni ed enpl oynent to Nunez whet her
or not he had worn a UFWbutton at work. | shall order that Para-
graph 15 (a) of the Conplai nt be di smssed.

C Mguel Ml endez.

The General (ounsel established that Ml endez, who had
wor ked for Respondent since it began its operations, had al ways
worn a UFWhbutton on the job. (ne supervisor testified that he
had seen Mel endez wearing a button. This rather weak evi dence of
Lhi on activity and Conpany know edge is coupled wth a very strict
appl i cation of Respondent's policy wth respect to unaut horized
absences. For purposes of discussion, | wll assune that the
General Gounsel has made out a prina facie case of a violation of
§1153(c).

It is undisputed that Mel endez mssed three consecutive
days of work w thout receiving explicit permssion fromthe GCom
pany. Reyes only gave Mel endez permssion to | eave work early one

afternoon to take care of his inmgration problem Wile

Mel endez' s testinony wth respect to notifying the Gonpany t hat

he was taking tine off to continue to deal wth the imnmgration

natter conflicted wth the testinony of his daughter, | found her
to be a believable witness. | credit her testinony that she |eft
a nmessage with a Gonpany secretary expl ai ning her father's con-
ti nued absence. However, Brooks's testinony that he never re-

cei ved such a nessage was al so credible. It was clearly not con-
ceived of as a defense to the unfair |abor practice charge, because

Brooks angrily confronted Mel endez when he cane to the
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Gonpany of fi ce on January 14, 1980, and asked hi mwhy he had not
bot hered to cal l.

The basic issue is whet her Brooks woul d have di scharged
Mel endez for his three days of unauthorized absence had he not worn a UFW
button. Respondent introduced into evidence worker notices for 22
enpl oyees who had been di scharged for unauthorized absences. Mst were
considered voluntary termnations after the third consecutive absence. A
fewwere absent for as many as six days before being di scharged, but the
noti ces signed by Reyes always indicated a discharge after the third
mssed day. Two ot her enpl oyees were di scharged for mssing work on the
sane three days that Mel endez was absent. The record is silent as to
their work records or Lhion activities. There is no evidence that the
Gonpany enforced its attendance rules in a discrimnatory nanner agai nst
Lhion supporters. {ven the weakness of the evi dence concerni ng
Mel endez' s Lhion activities and Enpl oyer know edge of those activities, |

conclude that, even if the General Gounsel has nade out a prina facie

case, the Qonpany has established that Melendez violated its rul es

concer ni ng unaut hori zed absences, and woul d have fired hi meven if he had
not engaged in Lhion activities. | agree wth the General Gounsel that

t he Conpany treated

Mel endez harshly and, perhaps, unfairly, but | cannot find that it

was notivated by his Uhion support. The factual context here

differs narkedly fromthat of Hghland and San d enente Ranch,

supra, which is frequently cited by the General (ounsel. In the 261
earlier case, there was a substantial anount of evidence establish-
ing anti-union aninus on the part of Hghland;, here there is only

one isolated statenent by Reyes suggesting ani nus. The di scharges
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inthe earlier case took place against the backdrop of a vigorous anti -
uni on canpai gn by Hghland; here, there is virtually no evidence of
organi zed Uhion activity or of Enpl oyer responses to or-

ganizing. | shall order that Paragraph 15(d) of the Conpl aint be

di sm ssed.

D  Fernando Castel | anos.

The General (ounsel argues that Respondent di scharged
Cast el | anos because of his Uhion support. | find that the
General Counsel has not nade out a prina facie case in support of
this allegation. There is no evidence that Castel |l anos wore a
UFWbutton or engaged in any other Unhion activities while working
inthe celery crew Wile Tanaka did testify that Castellanos
probabl y wore a UFWbutton when he worked in the shed, | find that
this vague reference is insufficient to establish a causal connec-
tion wth his subsequent discharge. The General Gounsel has cited

H ghl and and San d enente Ranch, supra, for the proposition that

it is unnecessary to establish that an enpl oyee was a Uhi on sup-
porter or that the enpl oyer had know edge of his Uhion support in
order to prove a violation of 81153(c). The Board clearly held in
H ghland that only when there is evidence establishing that an em
pl oyer has discrimnated against an individual in retaliation for
the Lhion activities of the enpl oyees as a group is the General
Gounsel relieved of its obligation to prove enpl oyer know edge.
There is no such evidence on this record. In fact, the only evi-
dence of Uhion activities by a group involves the negotiations be-
tween the UFWand the Gonpany. There is no indication that there
was any connection between those negoti ations, which were nen-
tioned only briefly during the hearing, and Castell anos' s
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di schar ge.

The General Gounsel also argues, at least inplicitly,
that Castel |l anos was di scharged because of his participation in
protected concerted- activities for nutual aid and protection, in
violation of 81153(a) of the Act. The NLRB has held in Aleluia
Qushion . (1975) 221 NLRB 999, that an enpl oyee acting al one nay
be deened to have engaged i n concerted activities under certain
ci rcunstances, even in the absence of support by other enpl oyees.
The NLRB presunes that other enpl oyees consent to representation
by the protesting worker, in the absence of contrary evi dence.

In Foster Poultry Farns (1980) 6 ALRB No. 15, the Board,

citing Alleluia, stated that "[a]n individual's actions are pro-

tected, and concerted in nature, if they relate to conditions of
enpl oynent that are matters of nutual concern to all affected em
ployees.”" 6 ALRB No. 15, at p. 5.

Here, Castel |l anos was di scharged, in part, for refusing
to work on the cel ery packing cart wthout a full conpl enent of
enpl oyees. Nb ot her enpl oyee spoke on his behal f or denonstrated
support for his position. There is no clear evidence that bring-
ing in a replacenent for an absent worker woul d have benefited the
rest of the crew In fact, because the total earnings of the crew
were divided equal |y anong its nenbers, it is possible that the
crew nenbers would earn nore with fewer enpl oyees. In any event,
the Gonpany rebutted Alleluia s presunption of inplied consent by
of fering evidence which indicated that a consensus of the crew
nenbers favored not bringing in replacenents for enpl oyees who
were absent for only a day. | conclude that Castellanos was not

engagi ng in concerted activity when he was discharged. | shall
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order that Paragraph 15(b) of the Gonpl ai nt be di sm ssed.
E BEirique Gorona.

Gorona wore a UFWbutton at work. Several supervisors
testified that they had seen hi mwearing Lhion buttons. Because
Respondent ' s actions in connection wth Gorona' s request for a
| eave and hi s subsequent application for work were inconsistent
wthits stated policies, | find that Gorona' s ULhi on support was a
notivating factor in Respondent's refusal to grant his | eave re-
guest or rehire him

Gorona sought a | eave of absence for good cause. The
Gonpany contends that the | eave request was deni ed sol el y because
Qorona failed to give a firmreturn date to Brooks. A though |
have credited Brooks's testinony on other matters, in this in-
stance | have found that Gorona did supply himwth a return date.
Qorona certainly had nothing to |l ose by promsing to return in a
nonth. |f he did not return, he woul d not be guaranteed enpl oy-
nent. But if he did not promse to return, he would still be out
of ajob. And the fact is that Gorona did return when he pro-
msed he would. To rebut an inference of discrimnatory notive,
Respondent introduced i nto evi dence seven | eaves whi ch had pre-
viously been granted to Gorona. Al but one of the | eaves were
for a day or two to permt Corona to take his wife to the doctor
or to attend a funeral. ne | eave granted Corona pernission to
take a six-week vacation fromDecenber, 1978, to January, 1979.
| do not find that these | eaves establish that Respondent did not
discrimnate against Gorona. H's vacation request cane during
the wnter nonths when nany enpl oyees were laid off. It worked

no hardshi p on the Gonpany. The energency | eave whi ch Gorona
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sought in 1980 cane at the height of the season. Because | do
not credit Respondent's business justification for the denial
of Corona's |eave request, | conclude that it was pretextual.
I n denyi ng Gorona an energency | eave, Respondent viol ated §81153(a) and
(c) of the Act.

Even if the Gonpany did not unlawful |y deny Gorona' s
| eave request, | would still find that its refusal to rehire him
upon his return constitutes a violation of the Act. (orona was
di scouraged fromappl ying for work by Brooks. Wether or not
there was a job vacancy on the day he returned, it is clear that
Respondent was hiring in the nonths of July and August, during its
peak season. Respondent offered no credible reason for not hiring
Gorona when he returned. Even were | to accept the Conpany' s
position wth respect to the denial of Gorona' s |eave, there woul d
still have been no reason for it not to consider Gorona s applica-
tion for work on his return. He had only left his job because of
alegitinate energency. | conclude that Respondent's refusal to
rehire Gorona in July, 1980, is an additional violation of 881153
(a) and (c) of the Act.
F. Sal vador Val divia.

The only evidence of Valdivia's Whion support was his

own testinony that he wore a UFW button at work. Reyes was not

questioned about his know edge of Valdivia s Uhion support. |

find that Reyes knew that Valdivia wore a UPWbutton. Reyes

supervi sed only two corn crews wth a total of 12 enpl oyees. He
was Wth the crews frequently and woul d have had anpl e opportuni -
ties to observe whether Valdivia was wearing a button. The ex-

trene contradictions in the testi nony of Reyes and Rodri guez
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support an inference that Val divia s Uhion support was a noti vat -
ing factor in his discharge. The General (ounsel has nade out a
Prinma facie case of a violation of §1153(c).

The Gonpany argues that it fired Val di via because he
worked too slowy. The General (ounsel concedes that Valdivia' s
work was substandard, but maintains that his inability to perform
well was the result of aninjury to his wist of which Reyes was
aware. Respondent denies know edge of the injury at the tine of
Val divia' s discharge, but argues that Valdivia s poor work did
not result fromthe injury. If Respondent were unaware of the in-
Jury, it would have no basis for determning whether it was the
cause of Valdivia s work problens. The fact that Reyes nmay have
issued a warning to Valdivia on the first day of the harvest,
prior to the injury, does not establish that, in the absence of
the injury, Valdivia would have been discharged. It is clear from
Reyes's testinony that both he and Rodri guez were nade aware of
Valdivia s injury shortly after he was gi ven his discharge
noti ce, even though Rodriguez contradicted Reyes. | have al ready
found that Reyes knew of the injury several days earlier.

The Gonpany does not contend that it had a policy of

di scharging i njured workers. The question is whether Reyes was
sinply a petty tyrant who was even-handed in his bad treatnent of
wor kers, or whether he singled out Uhion supporters for punish-
nent. This is not an easy question to answer in light of the
facts surroundi ng the di scharges of Carlos Corona and R vera.
Rodriguez's incredible testinony hel ps in the resolution: of this
issue, along wth the Admnistrative Law Gficer's finding in

H ghl and and San d enente Ranch, supra, that Rodriguez had a
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"denonstrated hostility to the UFWand its adherents.” 5 ALRB
No. 54, ALODecision at p. 22 7 Rodriguez's failure to investi-
gate Valdivia s firing after he |l earned that Val divia was suffer-
ing froman injury to his wist supports an inference that he had
adiscrimnatory notive. | nust assune that Reyes and Rodri guez
did not ordinarily fire workers sinply because they were injured.
| concl ude that the Respondent has not established that Val divia
woul d not have been fired if he had not supported the Uhion, and
that his discharge viol ated 881153 (a) and (c) of the Act.

G GCarlos Gorona And R cardo R vera.

| have discussed the cases of these two enpl oyees to-
get her because they were treated in a virtual |y indistingui shabl e
nanner by Reyes. But there was a significant difference in their
Lhion activity. Qorona testified that he had worn a UFWbutton
since the beginning of the corn harvest, alittle over a nonth
before his discharge. Reyes acknow edged that he had seen Corona
wearing the button. Qorona also testified that Reyes had nade a
derogatory comment about GCesar Chavez about two weeks before he
was fired. Rvera s Lhion activity was slight or non-existent.
He testified that, about an hour before he was di scharged, he
spoke to Gal van because he had asked Gal van for a UFWhbutton
about a week before. @Glvan gave hima button. Al though the tes-
tinony is anbiguous, it appears that Rvera did not get the button
until after Reyes had decided to fire him Reyes testified that
he had never seen R vera wear a UFWhutt on.

Reyes nmade out warning notices for Gorona and R vera on

it isinteresting to note that Reyes and Rodri guez
contradi cted each other in the earlier proceeding as well.
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August 10, whi ch the enpl oyees cl ai ned they were never shown. It
appears that Reyes was |aying the groundwork for firing them
They admtted that they | eft some corn behind, but no nore than
other workers left. However, they were really in no position to
observe how nuch uncut corn was | eft by other crew nenbers. n
the other hand, it is hard to understand why two enpl oyees woul d
simul taneously begin to do bad work nore than a nonth into the
harvest, when neither had received a prior warning.

A though the circunstances surroundi ng the di scharges
of CGorona and R vera bear sone simlarity to those in Valdivia' s
firing, there are inportant differences. Frst, unlike Valdivia
who admtted that his work was not up to his usual standard,
Qorona and R vera denied that they were unabl e to pick properly.
Wile all the worker wtnesses expressed hostility toward Reyes,
there is no indication that he fired enpl oyees who worked up to
his standards. Valdivia, Rvera, and Corona were the only workers
fired by Reyes during the 1980 corn harvest. As the General
Gounsel has repeat edl y enphasi zed, Reyes's crews contai ned a num
ber of strong Union supporters, including Gal van and Segredo.
None was di scharged and Segredo testified that he had never re-
ceived a worker notice fromReyes in the nany years they had
worked together. Second, there is no evidence that Reyes had
know edge of Rvera s Lhion support. Know edge of Valdivia's
Lhi on support can be inferred fromthe record, because he had
worn a UPWbutton in the crewfor a substantial period of tine
R vera apparently never nanifested any Uhion support until after
Reyes had | eft himand Gorona behind in the corn field an hour be-

fore their discharges. Wile it is possible that Reyes's target

- 38 -



for discrimnation was Gorona and that he cleverly nasked his
true notive by al so discharging R vera, such an argunent is

hi ghl y specul ative and is not supported by the evidence. | nust
conclude that, while Reyes's treatnent of Gorona and R vera was
harsh and unfair, the General Gounsel has not carried its burden
of establishing a prina facie case of a violation of 81153 (c), in
that there is no evidence that Reyes knew of R vera s Uhion sup-
port and no causal connection between Gorona' s Uhi on support and
his discharge. Even if a prinma faci e case had been establ i shed,

| would reach the sane result. Respondent has established that
Gorona and R vera were fired because of their work perfornance and
woul d have been fired even if they had not worn UFWbuttons at

wor k. g

H The Aleged Seed-W In The Gorn Harvest.

The General Qounsel's theory with respect to this alle-
gationis difficult to discern. Apparently, inretaliation for
the Lhion activities of Segredo and other nenbers of his crew in-

cluding Segredo's role in collective bargai ni ng sessi ons,

8/1 do not nean to suggest, in concluding that Corona
and Rvera were fired because of their work perfornance, that they
were fired for "cause,” in the sense that their firings were justi-
fied under Respondent's policies. | find that Reyes did not show
the witten warnings to Rvera and CGorona. A | wtnesses agreed
that enpl oyees invariably refused to sign such notices when they
were presented. It is nore likely that Reyes did not bother to go
through the notions of presenting the warnings in the first place.
Wiet her or not Reyes actual |y showed the witten warnings to
Gorona and R vera, he gave themno real opportunity to inprove
their work. They could not have been aware until the day of their
di scharge that their jobs were in jeopardy. But, while | find
that Reyes viol ated Conpany policies, | amunable to find that
these viol ations were notivated by the Uhion activities of Corona
and Rvera. Mt all arbitrary and unfair treatnent of workers by
their foremen can be attributed to anti-Union notivation. Hstori-
cally, such treatnent has often preceded, and itself been a preci-
pi tati ng cause of, unionization.
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Respondent ordered the tractor driver to increase his speed, forc-
ing the crewto work faster and produce nore wthout any wage in-
crease. A though Segredo was a sincere wtness who testified in

| good faith, the General Gounsel's evidence failed to establish a
prima facie case. Frst, the record is silent as to the Uhion
support or activities of the other four nenbers of Segredo and
Glvan's crew Valdivia, a Uhion supporter, was di scharged on
July 3, before the tractor, in Segredo' s view began to speed up
narkedly. Second, although the General (Counsel appears to argue
that Segredo's crewwas forced to work at a qui cker pace than
Reyes's other crew, Corona testified that Reyes had t hemwor ki ng
too fast as well. The General (ounsel's argunent does not expl ain
why the Gonpany woul d be treating Segredo' s crew nore harshly

than Gorona' s, inasmuch as both crews had Uhi on supporters in
thei r ranks.

Moreover, Segredo's 1980 production records do not sup-
port his testinony that the tractor kept noving faster each day
after July 15. Avarado testified credibly that he kept
the tractor at essentially the same speed throughout the harvest.
Segredo’' s testinony is also insufficient to establish that the
crewworked at a faster pace in 1980 than it did in 1979. Segredo
kept records of the nunber of trailers picked per day by the crew
in 1980 and conpared these figures wth an estinate of the nunber
of trailers picked per day in 1979. The 1979 figures are clearly
not as reliable as those from1980 because they are taken from
nenory. Further, Segredo admtted that the trailers used by the
Gonpany were not all the sanme size, naking conparisons even nore

dubi ous. Factors other than the speed of the tractor coul d
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account for sone differences in production. They include the
size of the corn and the yield per stalk. If Segredo' s figures
are taken at face value, the crew picked two and one-half to
three tines as much corn per day, on the average, than it did the
year before. It is hard to believe that the Conpany coul d have
tripled the speed of the tractor wthout causing itself economc
harmin the formof unpicked or badly cut corn. In sum Segredo' s
testinony failed to establish either the fact of a speed-up by
the tractor or its extent. Wiile it is possible that a nore care-
ful and conpl ete presentati on of Conpany production data woul d
have established that there was a speed-up, the record before ne
does not. | shall order that Paragraph 15(g) of the Gonplaint be
di sm ssed.
THE REMEDY

Havi ng found that Respondent di scharged Sal vador
Val divia and deni ed a | eave of absence and re-enpl oynent to
Enri que Qorona, because they supported the Lhion, in violation of
881153(a) and (c) of the Act, | shall recommend that it cease and
desist fromlike violations and take certain affirnati ve action
designed to effectuate the policies of the Act. Specifically, |
recommend that Respondent be ordered to offer Sal vador Val divia
and BEnrique Gorona reinstatenent to their forner jobs, wthout
| oss of seniority, and to nake themwhol e for any | oss of pay or
ot her economc | osses they have suffered as a result of Respon-
dent's unfair |abor practices.

Lpon the basis of the entire record, the findings of
fact and conclusions of |aw, and pursuant to Section 1160.3 of the

Act, | hereby issue the foll ow ng recomended:
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CROER
Respondent, San Qenente Ranch, Ltd., its officers,
agents, successors, and assigns shall:
1. Gease and desist from

(a) Dscharging, refusing to grant | eaves of ab-
sence, refusing to rehire or otherw se di scri mnating agai nst
agricul tural enpl oyees because of their Union activities or Uhion
support.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise
of the rights guaranteed by 81152 of the Agricultural Labor Rel a-
tions Act (Act).

2. Take the follow ng affirmative actions, which are
deened necessary to effectuate the policies of the Act:

(a) Cfer Salvador Valdivia and Enrique Gorona full
reinstatement to their fornmer positions or substantially equiva-
lent positions wthout prejudice to their seniority or other
rights and privil eges.

(b) Reinburse the above-naned enpl oyees for al
wage | osses and ot her economc | osses they have suffered as a re-
suit of Respondent's discrimnation against them Such | osses
shal | be conputed according to the fornula stated inJ & L Farns
(Aug. 12, 1980) 6 ALRB No. 43. Interest, conputed at the rate of
7%per annum shall be added to the net back pay to be paid to

each of the above-named persons.

(c) Preserve and, upon request, nake available to
the Board or its agents, for examnation and copying, all payroll

records, social security paynent records, tinecards, personnel
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records and reports, and all other records necessary to anal yze
the amount of back pay due under the provisions of this Qder.

(d) Sgnthe Notice to Epl oyees attached hereto.
After its translation by a Board agent into Spani sh and any ot her
appropri ate | anguage(s), Respondent shall thereafter reproduce
sufficient copies in each | anguage for the purposes set forth
herei nafter.

(e) Post copies of the attached Notice for 60 days
at conspi cuous places on its premses, the periods and pl aces of
posting to be determned by the Regional Drector. Respondent
shal | exerci se due care to replace any Notice which has been al -
tered, defaced, covered, or renoved.

(f) Arrange for a representative of Respondent or
a Board agent to read the attached Notice in Spani sh and any ot her
appropriate | anguage(s) to the assenbl ed enpl oyees of Respondent
on Gonpany tine. The reading or readings shall be at such tines
and pl aces as are specified by the Regional Orector. Follow ng
the reading, the Board agent shall be given the opportunity, out-
side the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice or their rights
under the Act. The Regional Orector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees to conpensate themfor tine |ost at this readi ng

and the questi on-and-answer peri od.

(g) Notify the Regional Drector in witing, wth-
in 30 days after the date of issuance of this Qder, what steps
have been taken to conply with it. Uoon request of the Regi onal

Drector, Respondent shall notify himor her periodically
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thereafter in witing what further steps have been taken in
achi eving conpliance wth this Qder.
ITIS FURTHER CROERED that al | egati ons contained in the
Gonpl ai nt not specifically found herein as viol ati ons of the Act
shal |l be, and hereby are, di smssed.
DCated: Septenber 20, 1981
ACR ALLTURAL LABCR RELATI ONS BOARD

B R :'f’“ 4
¢ \(\J".{; 't“!’-“T'.-\h:I..'i"j

Joel Gonber g
(Admnistrative Law G ficer)




NOT CE TO BEMPLOYEES

After a trial in which each side had an opportunity to
present its facts, the Agricultural Labor Rel ations Board has
found that we violated the | aw by di scharging two enpl oyees be-
cause they engaged in activity protected under the Act.

V¢ will do what the Board has ordered, and also tell you
that the Agricultural Labor Relations Act is alawof the Sate of
CGalifornia which gives farmworkers these rights:

1. To organize thensel ves.
2. To form join, or hel p unions.

3. To choose, by secret-ballot election, a union
to represent themin bargaining wth their

enpl oyer.

4. To act together wth other workers to try to
get a contract or to hel p and protect one
anot her .

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to
do, or prevent you fromdoi ng, any of things |isted above.

Especi al | y:

VEE WLL NOT di scharge, deny | eaves of absences to, re-
fuse to rehire, or otherw se discrimnate agai nst any enpl oyee be-
cause he or she exercised any of these rights.

~ The Agricultural Labor Relations Board has found that we

di scrimnated agai nst Sal vador Val divia and BErique Corona by di s-
chargi ng t hem because they engaged in activity protected under the
Act.

VEE WLL reinstate the above-naned enpl oyees to their
fornmer jobs, or substantially equival ent jobs, and reinburse them
for any |l oss of pay and other noney |osses they suffered as a re-
suit of their discharge, plus 7%interest per annum

Dat ed: SAN ALEMENTE RANCH  LTD

By

THS IS AN G-H AAL DOOUMNT GF THE AR GULTURAL LABCR RELATI ONS
BOARD, AN ACENCY F THE STATE CF CALI FORN A

DO NOT REMOVE CR MUTI LATE



	Respondent,       	
	DECISION AND ORDER
	STATE OF CALIFORNIA
	DECISION
	Joel Gomberg, Administrative Law Officer:  This case was
	FINDINGS OF FACT
	Nunez spoke directly to Brooks about his request be˜
	Reyes, for permission to take the rest of the day off in order to
	UFW button or engaged in any other Union activities while working









