Livingston, Gdlifornia

STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BQOARD

FOSTER POULTRY FARVE,

Respondent ,
Case No. 80-CE24-F
and

WAREHCQUSI NG PRCCESSI NG
AND ALLI ED WORKERS' UN QN
LOCAL 6, | NTERNATI ONAL
LONGSHCREMEN S AND
WAREHOUSEMEN S UN ON,

8 ALRB No. 51

(harging Party.

e N N N N N N N N N N N

DECI SI ON AND ORDER
O Septenber 29, 1981, Admnistrative Law Gficer (ALO

Stuart A Win issued the attached Decision in this proceedi ng.
Thereafter, General Counsel tinely filed exceptions and a brief in
support thereof, and Respondent filed a brief in response to General
Qounsel ' s excepti ons.

Pursuant to the provisions of Labor Gode section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has delegated its
authority in this matter to a three-nenber panel .Y

The Board has considered the record and the ALO s Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs, and conclusions of the ALOonly to the extent that they are
consi stent therewth.

The conpl aint alleges that Respondent viol ated sections

Y\Menber Song did not participate in this Decision.



1153(c) and (d) of the Agricultural Labor Relations Act (Act) by

di schar gi ng enpl oyee Edwi n Lyons, Jr. (Lyons) because of his union
activities on behalf of the Teansters Union and on behal f of the

War ehousi ng, Processing and Allied Wrkers' Union, Local 6 (Local 6) and
because he gave testinony at an ALRB unfair |abor practice hearing

agai nst Respondent in Case No, 78-CE-4-F et al.

Backgr ound

Foster Poultry Farns (Foster) is a famly-owned poultry
operation |ocated in Merced and Stanislaus Counties. It is the |argest
poul try operation in the western United States and includes a feed m ||,
processing plant, 12 breeder ranches, and an admnistrative conplex. On
a typical day, there are 20 mllion |ive chickens at the ranches and
400, 000 others are processed at Respondent's facilities. At tines
material herein, Respondent had approximately 2,000 non-agricultura
enpl oyees and 1, 300 agricultural enployees. Mst of the incidents
herein pertain to the feed mll and mai ntenance nechanic Lyons who
wor ked there and was di scharged on August 18, 1980.

Lyons was hired as a mechanic on Decenber 16, 1976, at
Respondent's feed mll. |In Decenber 1977 the Teamsters Uni on conducted
an organi zational drive anong Respondent's enpl oyees. During the course
of the canpaign, Lyons passed out authorization cards. Subsequently,
when the Teansters signed a jurisdictional pact with the United Farm
Wrkers of Anmerica, AFL-CIO (UFW, the enployees were referred to Loca
6 of the Longshoremen's Union. |In early 1978, Local 6 held four or
five menbership neetings and Lyons, who was the coordinator of Local 6' s

enpl oyee- organi zing conm ttee,
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continued to pass out authorization cards among Respondent's enpl oyees.
On at | east one occasion he put a notice announcing a Local 6 neeting on
his pickup truck and parked it conspicuously in Respondent's enpl oyee
parking lot. Subsequently, Local 6 filed a petition for an election
whi ch was di smssed by the National Labor Relations Board (NLRB) on the
basis of its lack of jurisdiction over agricultural enployees. Six
empl oyees filed separate unfair |abor practice charges with the ALRB in
March and April 1978, alleging that Respondent had engaged in unl awf ul
interrogations, surveillance, threats, and discrimnatory transfers,
denotions, and discharges during the organizational drive. A
consol i dated conpl aint covering all six charges was issued and a hearing
hel d in Novenber and Decenber 1978, and February 1979. Lyons, who was
avail abl e for extra daytine duties since he usually worked on the sw ng
shift, from4 p. m to1l2a.m., assisted the ALRB trial counsel in the
preparation of the case and testified agai nst Respondent at the hearing.
In February 1979, Ben Kirby succeeded Bob Stinson as
supervi sor of Respondent's naintenance mechanics, including Lyons. In My
1979, Lyons asked Respondent to approve for posting on its prem ses a
notice announcing an educational neeting for enployees, to be conducted
by ALRB agents in Turlock on May 15, 1979. On June 11, 1979, Lyons was
given a conpany formon which to choose a gift from Respondent in
recognition of his three years of service. Lyons returned the formto
Respondent with the follow ng notation: "I woul dn't want anything that
woul d remnd me of Foster Farms, thereby the conpany nay keep ny award. "

As a result, Personnel
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Director Qlar decided to have a talk with Lyons on June 14, 1979. A
that neeting, Lyons told G lar that Respondent had "credibility

probl ens" and gave as an exanple the fact that its truckers were not
being paid double time on Sundays as promsed. QO lar nmade notes of the
conversation and placed the notes in Lyons' personnel file.

About two weeks after that meeting, Lyons began receiving
di sciplinary warnings. Respondent had a specific procedure for
discipline and termnation of enployees (set forth in its conpany nanual)
whi ch included a four-step progressive disciplinary process: 1. oral
warning; 2. witten warning; 3. suspension; 4. termnation. It was
Respondent's practice to note oral warnings in the enpl oyee's personnel
file. Both oral and witten warnings could be removed, or purged, from
the enployee's file at his or her supervisor's discretion. It was
conpany policy to give the enpl oyee a copy of any warning notice in his
or her file.

Supervisor Kirby testified that prior to July 1979 he had gi ven
Lyons an oral warning and subsequently had renoved it fromhis file.
Lyons cl ai med he received no warnings or discipline, oral or witten,
prior to July 1979.

O July 2, 1979, Kirby gave Lyons a warning for |leaving a
safety lock on equi pnent when he |eft for the day. Respondent produced
a witten warning assertedly given to Lyons for that infraction of the
rules. Lyons admtted his error, but claimed that Kirby told himthat
it was an oral warning and woul d be renoved after 90 days if he did not
coomt any further safety violations. Lyons clainmed he did not see a
copy of the warning at the tine.

Kirby testified that he gave Lyons another witten warnir
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on Novenber 8, 1979, for his failure to unplug a wet corn leg el evator
the night before. Respondent produced the witten warning at hearing and
Kirby testified that he discussed the matter and the warning with Lyons
at the time. Lyons claimed that Kirby first discussed the incident wth
himsone two weeks later in the context of another disciplinary matter
Lyons deni ed that he was ever given either of the two previous witten
war nings, claimng that he first saw them when the CGeneral Counse

obtai ned his personnel file from Respondent in preparation for the

heari ng.

On Novermber 21, 1979, Lyons heard that one of Respondent's
supervi sors was advi sing enpl oyees not to attend union neetings. Lyons
cal l ed Personnel Director Glar and left a message that he wanted to
speak to him That evening Olar visited the feed mll during Lyons'
shift. After they discussed the matter, Olar told Lyons that Kirby
wanted to speak to him Lyons went to Kirby's office and Kirby told
Lyons that on two recent occasions he had violated a conmpany rul e that
the supervisor is to be called if machinery is inoperable for nore than
one hour. After they discussed the one-hour rule, Kirby gave Lyons a
disciplinary meno that was a "Final Warning" calling for three days'
suspension. The two occasions |isted were Novenber 16 and November 19.
The warning indicated that the "next offense will result in discharge."

Lyons testified that this was the first witten disciplinary
notice he had received. He clained that he was unaware of the one-hour
rul e and was operating on a two-hour rule that he had | earned fromhis
prior supervisor, Stinson, and that the mI| had not been down nore than

two hours. \Wen he asked Kirby for
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verification of the one-hour rule, Kirby produced a | og book for July
1979 in which the one-hour rule was stated at the bottomof a page.
Lyons told Kirby that he thought he had been on vacation at the tine and
that no one had ever notified himabout the rule. Lyons told Kirby that
the I og was a poor way to communi cate policies to him

h Novenber 24, 1979, when Lyons returned fromthe suspensi on,
he had anot her discussion wth Kirby. According to Lyons, that was the
first tine he heard that there had been a problemwth the wet corn | eg
el evator on Novenber 7, 1979.

Oh March 19, 1980, we issued our Decision and Qder in Foster
Poultry Farns 6 ALRB No. 15, in which we concluded that Respondent had

engaged in unlawful interrogation, threats, and surveillance, and one
discrimnatory discharge. n June 24, 1980, Lyons received a generally
favorabl e eval uation fromRespondent. In late June or early July, the
renmedial Notice to Enployees in 6 ALRB No. 15 was read to Respondent's
enpl oyees. Wien Lyons becane aware of the ALRB Decision, he contacted
Local 6 to see about reinstituting an organi zational drive anong
Respondent's agricultural enpl oyees. Local 6 had earlier told the

enpl oyees to await the results of the ALRB unfair |abor practice
proceedi ngs. Towards the end of July, Lyons had |unch with an organi zer
and the busi ness agent of Local 6 at a restaurant in Turlock. Lyons saw
one of his forner supervisors, JimGner, who was al so at the restaurant
for lunch. Inthis Board's prior Decision, supra, we found that Gsner
engaged in unlawful interrogations and threats.

Lyons and the Local 6 officials agreed to schedul e an
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empl oyee nmeeting for August 5, Lyons contacted enpl oyees individually
and posted a notice announcing the meeting in building " A" on August 4.
Building " A" sits on the other side of a parking [ot, approximately 200
feet fromthe feed mll. About 75 enployees work in building " A" which
houses Respondent's admnistrative offices. The neeting took place on
August 5 and the enpl oyees deci ded to have another neeting August 24.

At the beginning of Lyons' shift on August 15, 1980, Kirhy
called himinto his office. Kirby told himthat there had been a probl em
with the fat-unloading systemand suspended himfor three days. When
Lyons returned to work the follow ng Mnday, he went to see Kirby before
his shift began at 4 p. m. Kirby told himhe was termnated. Lyons
tried to explain what had happened with the fat filter, but Kirby
indicated that it was too | ate.

Respondent feeds its chickens food produced inits feed mll,
whi ch operates 24 hours a day. Fat is sprayed onto the feed as a food
suppl ement. The fat was usually delivered by truck, put in underground
storage tanks, and |ater punmped into the feed mll. In early August,
Kirby instituted a new procedure whereby the fat which arrived by rai
car (tankers) was to be punped directly into the feed mll.

Al mechanics "carried and utilized a "Preventive Mintenance
Progranm’ (PMP) which consisted of checklists of itens for themto do and
to note on their respective shifts. Starting August 6, 1980, a new PWP
formwas distributed. The checklist for the new Fat System which
consisted of nine items, was set forth in the upper left corner of the

sheet to indicate its priority, according

8 ALRB No. 51 7.



to Kirby. Number 3 of the Fat Systemchecklist is: "clean ALL
filters and place filters in service." There are two filters
between the rail car and the punp.

According to Kirby, the fat in a rail car was punped out and
the rail car enptied on August 13 at 5:30 p. m. Lyons was responsible
for disconnecting it and, in accordance with the checklist, cleaning all
filters. Apparently, he cleaned only one. Wen the next full rail car
was hooked up to the punmp on the nmorning of August 15th, the lines
between the car and the punp becane pl ugged.

Lyons testified that the new fat systemchecklist applied to
connecting full rail cars to the punp, and was not for di sconnecting
enpty rail cars. He stated that on August 13 he sw tched fromthe used
to the unused filter and cl eaned the used one, which was all that was
requi red when di sconnecting the enpty rail car. Lyons clained that that
was the first rail car he had disconnected, and that if the new checkli st
applied to disconnecting, no one had ever explained that to him K rby
clai ned that Lyons knew t he procedure because he had explained it to him
and that Lyons had disconnected a rail car before. Lyons' personnel file
contai ned a neno summari zing Lyons' disciplinary problens. It includes a
notation that on August 2, 1980, Lyons failed to di sconnect the fat
systemaccording to procedure and that he was instructed on procedure and
“full understandi ng was achi eved. "

Anal ysi s

If the General (ounsel establishes that union activity or

ot her protected concerted activity was a basis for an enpl oyer's deci sion

to di scharge an enpl oyee, the enpl oyer, to overcone the
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prima facie case, nust show that it would have discharged the enpl oyee
even if the enployee had not engaged in the activity. (N shi G eenhouse
(Aug. 5, 1981) 7 ALRB No. 18; Wight Line, Inc. (1980) 251 NLRB 1083 [ 105
LRRV1169] .)

W find that the General Counsel has established a prima facie

case of discrimnation. |In addition to a history of union activity
beginning in 1977, Lyons engaged in protected concerted and union
activity shortly before his discharge. This included contacting Local 6,
meeting with union agents, and posting notices for and attending a union
meeting. W find Respondent's know edge of Lyons' activity can be
inferred fromthe record, particularly in light of the fact that Lyons
saw one of his prior supervisors, who was still enployed by Respondent,
while he was neeting with the union agents at a local restaurant. The
timng of Lyons' discharge, less than two weeks after he posted a union
notice in Respondent's main office and attended a union neeting, also
suggest s enpl oyer know edge and we so fi nd.

W now turn to the issue of whether Respondent established
that, by discharging Lyons, it was nerely inplenenting in a non-
discrimnatory fashion its own progressive disciplinary procedure.

The ALO found the discrepancies regarding the nunber of
war ni ngs received by Lyons "not material" and found that both Lyons and
Kirby were "reasonably credi ble.” Because the issue in "mxed notive"
cases is the enployer's true notivation, direct evidence is usually
lacking and it is necessary to examne closely the events preceding the
di scharge to see whether they shed light on this critical issue. The

burden is on Respondent to produce sufficient
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evidence to establish that it discharged Lyons for reasons unrelated to
his union activity. (N shi Geenhouse, supra, 7 ALRB No. 18.)

W find that the nunber of warnings actually received by Lyons
is mterial, especially in the light of Lyons' testinony that he was not
properly instructed in some of the procedures which he allegedly violated
and did not receive notice of three of the disciplinary notations in his
file. W find that Respondent has failed to meet its burden in
establishing that it woul d have discharged Lyons on August 18, 1980,
notw thstanding his union activities. Contrary to our dissenting
col  eague, we find Lyons' testinony to be nore credible regarding the
authenticity of his disciplinary record.? W base this finding on
contradictions between Kirby's testinony and docunentary evi dence,

"m ssing" evidence and critical blanks found in Respondent's records, and
| ogical inferences drawn fromthe record as a whole. (El Rancho Market
(1978) 235 NRBNo. 61.)

Two written warnings were received into evidence purporting to
show di sci plinary actions against Lyons prior to his Novenber 21, 1979
suspension. Kirby testified that he discussed both with Lyons and gave
him copies at the time of the incidents, in accordance with Respondent's

policy. Lyons claimed that the first warning was given

Z'Al'though the Board will usually defer to the ALO's credibility
findings, that general rule is not operative here, where the ALO failed
to make such findings. (NLRB v. Jackson Mintenance Corporation (2nd
Cir. 1960) 283 F.2d 569.) W do not consider the ALO s reference to
Lyons' "somewhat inconsistent” explanation forthe fat pluggage to be a
credibility finding nor do we find that the record reflects any
i nconsi stency in Lyons' explanation.
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to himorally and that Kirby told himthe witten notation of that

warni ng woul d be renoved fromhis personnel file in 90 days. Lyons al so
testified that he was never disciplined regarding the second incident and
.that he never received a copy of the second notice. Lyons testified that
he had no know edge that either notice was in his personnel file until
the ALRB hearing in this nmatter. Qher than Kirby saying so, there is
no further proof as to whether the two warnings had in fact been served
upon Lyons.

Docunent ary evi dence | eads us to conclude that Lyons' testinony
regarding his disciplinary record and whet her he recei ved the two
disputed warnings is nore likely true. A neno in Lyons' file summari zes
his disciplinary record.¥ It includes a notation stating that Lyons was
notified August 2 for failing to properly disconnect the fat system
according to Kirby's new procedure and instructed as to that procedure at
the tine of the reprinmand. Lyons did not work on August 2, and Kirby
testified that the new Preventive Miintenance Procedure was not initiated
until August 5 and he explained its inportance to Lyons on August 6. As
Respondent did not testify about any such incident nor attenpt to explain
this inconsistency in dates, it is reasonable to find that the docunent
i n question was prepared to "prove" that Lyons had been instructed as to
the proper usage' of the newfat systemprior to his discharge for failing
to followthat procedure, and we so fi nd.

In addition, a taped conversation between Lyons and Kir by

i ndi cates that Lyons was not disciplined at the tinme of the wet corn

@X 3c, 3d.

8 ALRB No. 51 11



leg el evator incident. The taped conversation occurred Novenber 24
1979, when Lyons returned fromhis three-day suspension. |n the course
of that conversation, Kirby brought up the incident of the wet corn | eg
to explain what he neant by the | anguage "disruptive actions toward your
fell owworkers" in the suspension warning they were discussing. Wile we
are not condoning the surreptitious use of tapes by any party in the
| abor relations setting, the tape recording casts doubt on Kirby's
testinony and his statenent in the earlier warning note that the warning
was di scussed wth and served on Lyons the day after the incident. The
i nci dent occurred two weeks prior to the taped conversation.
Gonsequent |y, it appears that Lyons did not receive a disciplinary
warni ng regarding the wet corn | eg incident.

Further, a critical piece of evidence, the |og book which"
woul d show who hooked up the rail car on August 15, is suspiciously
bl ank.¥ For no other day in the two and one hal f nonth period for which
the log was introduced, is there a blank entry.

Respondent's justification for the three day suspension in

Novenber 1979 is weak. The warning states that the disciplineis

YQur dissenting col | eague clains that the tape, rather than casting
doubt on Kirby's testinony, casts doubt on Lyons' credibility. Menber
MCarthy inplies that Lyons is responsible for the 40 second bl ank on
the tape and that all inferences nust therefore be nade agai nst him
Respondent was gi ven the actual tapes to nake its own copies prior to
t he heari ng. e tapes were admtted i nto evidence wthout o kg_ctl on by
Respondent. Testinony was taken regardi ng the conversation. Neither
party chose to submt a transcription into evidence. The parties'
attorneys acknow edged that there were sone bl anks on the tapes. dven
these circunstances, it is inproper to nmake inferences agai nst any party
{_:IHe Eo the condition of the tape. This finding is based on the content of

e tape.

YRX 1 p. 52.
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the result of a failure by Lyons, on two occasions, Novenber 16th and
19th, to conply with procedures and notify nanagenent when nmachi nery is
down nore than one hour. The one-hour rule was communi cated to the

enpl oyees on the bottom page of the log book in July 1979. The
specific section of the | og was not introduced into evidence. Lyons was
on vacation at the tine of the entry in the log. Wile Lyons skimmed the
| og upon his return, he apparently mssed it. Lyons was operating under
a two-hour rule that he understood fromhis prior supervisor and so told
Ki r by.

V¢ have exam ned an excerpt fromthe | og book, covering a
period of two and a half nonths whi ch was recei ved i nto evi dence, and
have conpared it with Respondent's conpilation of policies and
procedures, entitled "Mintenance Departnent |nstruction and

Conmuni cation."®

Lyons and Kirby testified that each docunent therein
was di scussed with the affected enpl oyees and posted for three to six
nonths. Ve find, as Lyons testified, that Respondent's usual practice
was to post notices of new or changed procedures, such as the one-hour
rule, and to discuss themw th the affected enpl oyees and not to nerely
place themin the | og. The one-hour rul e was never discussed w th Lyons.
Even if the new rul e had been adequatel y communi cated to Lyons,
his violation of the rule is not all that clear. There was no testinmony
that the downtime of machinery was in excess of one hour on Novenber 16,
1979. As to the Novenber 19 incident, Lyons testified that the machi ne

was down between 10-11 p. m. and that he

QX 5.
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notified the enpl oyee who cane on duty at mdnight of the fact, and that
enpl oyee, in turn, contacted Kirby. Respondent presented no evi dence
that the machi ne was down | onger than as indicated by Lyons. Thus, it
appears that the suspension was either unwarranted, or unduly harsh.”

V¢ find Respondent's account of the events that precipitated
Lyons' di scharge unconvi ncing. A though Kirby clains to have
communi cated to Lyons that the "PMP' applied to disconnecting rail cars,
we credit Lyons' testinony that it was not explained to himfor the
followng reasons: Kirby's testinony regardi ng when he expl ai ned the
systemis evasive; we have previously found untrustworthy Respondent's
notation in Lyons' file that on August 2 he was reprinanded for and
instructed in the proper procedure for the newfat system enpl oyer
w tnesses testified that Kirby personal |y explained the systemto the
dayshi ft and told themto pass it on, but none did so; procedures were
not easily communi cated to Lyons on the swng shift; Respondent's
checklist for the newsystem on its face, applies only to connecting
full rail cars, not disconnecting enpty ones; and, there is a pattern of
not conmuni cating new rules or procedures to Lyons.

Even if the new procedure (PMP) had been expl ai ned to Lyons
and it required 'that all filters be cl eaned when hooki ng up and

di sconnecting rail cars, we are persuaded that Respondent's

“\i¢ woul d not find the suspension, by itself discrimnatory even if it
were unwarranted. It is the suspension, in conbination wth Respondent's
apparent fabrication of disciplinary warnings in Lyons' file an
exaggeration of his mstakes, that we find i s evidence of a
discrimnatory notive for his subsequent di scharge.
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di scharge of Lyons was discrimnatory. Even if Lyons, by not cleaning
both filters on August 13th, is responsible for the plugged filter on
August 15t h, another enployee is simlarly at fault for not checki ng and
cleaning both filters prior to connecting the newrail car that day. The
PMP required that all filters be cleaned prior to hooking up a full rail
car. The enpl oyee who hooked up the rail car on August 15th just prior
to the discovery of the plugged filter was not disciplined. Respondent's
evasi veness concerning the identity of that enpl oyee casts further doubt
upon its claimthat Lyons was disciplined in a nondi scri mnatory nanner.

Kirby testified that the mdnight shift enpl oyee hooked up the
newrail car on August 15, but that enpl oyee, Carson, denied that he
hooked up the rail car. GCarson stated that when he left at 8 a. m., no
rail car was in position or hooked up. The log for the graveyard shift
confirns that no rail car was hooked up at that tinme.¥ The log for the
dayshift is blank and Kirby's explanation for the glaring omssion is
unconvi nci ng. ¥ Lyons' PMP checklists were retained by Foster to
substantiate his di scharge, but the PMP checklists for the other
enpl oyees wer e destroyed.

Furthernmore, plugged filters in the new fat system was a
frequent problem After Lyons was discharged, Foster purchased an

agitator to place inthe rail cars which elimnated the probl em

¥RX 1, p. 51.

YKirby clainmed that "for one reason or another" none of the four nen
on dagshlft wote inthe log that day and alluded to the fact that they
were busy and dirty. As we noted previously, no other shift in a tw and
one half nonth period was left blank. VW find it extrenely unlikely that
the four day shift enpl oyees were exceptional ly busy, dirty, or
Irresponsi bl e that particul ar day.
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Based on all the evidence, 2 we find that Respondent fabricated
some of the entries in Lyons' disciplinary file in order to create a
pl ausi bl e basis for discharging himand to create "proof" that
Respondent followed its own disciplinary procedure. W draw negative
inferences fromthe fact that Respondent falsified records in Lyons'
disciplinary file. (Mlco, Inc. (1966) 159 NLRB 812, 816-821 [ 63 LRRM
1471] petn. for enforcenent granted (2nd Cir. 1968) [ 67 LRRM2202].)

In that case, the NLRB found that the nost plausible explanation for two
subsequent |y manufactured warnings was that the enployer, in order to
mask the discrimnatory nature of a discharge, fabricated the warnings to
make it appear that the discharge was for good cause and according to
conpany procedure. Like the NLRB, we will not condone such nethods. (See

al so King Radio Gorporation, Inc. (1967) 166 NNRB649.)

In conclusion, we find that Respondent failed to rebut
the CGeneral Counsel's prima facie case that Lyons was discrimnatorily

di scharged.? Contrary to our dissenting colleague, we find

the timng strongly suggests a discrimnatory notive. The eight nonth
interimand good work eval uation which occurred between Lyons' "Final

VWarning" and his discharge is explained by the fact that there

Y Menber Perry does not rely on the tape to find that Lyons was
discrimnatorily discharged. He is not persuaded that the tape is
trustworthy evidence and finds that the other grounds cited suffi-
ciently support the najority decision.

Win Foster Poultry Farnms, I nc., supra, 6 ALRB No. 15 we found a
discharge to be discrimnatory, in part, because Foster did not
followits own disciplinary procedure.

2w dismss the allegation that Foster discharged Lyons because

of his testinony at the prior ALRB hearing as we find the timng too
r enot e.
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Was no union or organi zational activity at Respondent's during that
period. Lyons was indisputably a skilled and val uabl e enpl oyee. There
was no reason for Respondent to termnate himas |long as he was not
organizing. Kirby's testinony that Lyons was not fired 'although there
was a weekly basis for doing so during the first half of 1980 supports
our theory that Lyons was disciplined by Respondent only when he
threatened to or did organi ze Respondent's enpl oyees. That the eight
nont h hi atus was broken by Respondent di schargi ng Lyons about three weeks
after he began organizing for Local 6 strongly supports our findi ng of
discrimnatory notive.
CRDER

By authority of Labor (bde section 1160. 3, the
Agricultural Labor Relations Board hereby orders that Respondent Foster
Poultry Farns, its officers, agents, successors, and assigns shall:

1. GCease and desist from

(a) D scharging or otherw se discrimnating agai nst

any agricultural enployee in regard to hire or tenure of enploynent or
any termor condition of enploynment because he or she has engaged in any
union activity or other protected concerted activity protected by section
1152 of the Act.

2. Take the followng affirmative actions which are deened
necessary to effectuate the policies of the Act.

(a) Imrediately offer Edwn Lyons, Jr ., full reinstate-

ment to his former job or equivalent enploynent, wthout prejudice to his
seniority or other enployment rights or privileges.

(b) Expunge fromthe personnel file of Edw n Lyons, Jr . ,
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all disciplinary records for the period fromJuly 1, 1979, through August
18, 1980.

(c) Make whole Edwin Lyons, Jr ., for all |osses of pay and
other econom c |osses he has suffered as a result of his discharge,
rei nbursenent to be made according to established Board precedent, plus
Interest thereon conputed at a rate of seven percent per annum

(d) Preserve and, upon request, nmake available to this
Board and its agents, for exam nation, photocopying, and otherw se
copying, all payroll records and reports, and all other records rel evant
and necessary to the determnation, by the Regional Drector, of the
backpay period and the amount of backpay due under the terns of this
O der.

(e) Signthe Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(f) Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Oder, to
al | enpl oyees enpl oyed by Respondent at any tinme during the period from
August 13, 1980, until the date on which the said Notice is nail ed.

(g) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspicuous places on its property, the period
(s) and places(s) of posting to be determned by the Regional Drector,
and exercise due care to replace any copy or copies of the Notice which

may be altered, defaced, covered, or
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r enoved.
(h) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and property at
tinme(s) and place(s) to be determned by the Regional Drector.
Fol l owi ng the reading, the Board agent shall be given the opportunity,
out side the presence of managenent, to answer any questions the enpl oyees
nmay have concerning the Notice or enpl oyees' rights under the Act. The
Regional Director shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all non-hourly wage enpl oyees to conpensate them
for tine lost at this reading and during the questi on-and-answer peri od.
(i) MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therewi th, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.
Dated: July 23, 1982

HERBERT A. PERRY, Acting Chairnman

JEROVE R WALDI E, Menber
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MEMBER MOCARTHY, DO ssenti ng:

| would affirmthe ALO s proposed decision for the
reasons stated therein.

In reversing the ALOs Decision, the majority rests its
concl usion that the discharge was pretextual |argely on naking
credibility findings adverse to Kirby. Such findings are unwarranted.

Wiile the ALOfound both Kirby and Lyons to be reasonably
credible wtnesses, his specific findings, as applied to the issues in
this case, favored Kirby and indicated that Lyons' credibility was
questionable.Y Regarding the matter of cleaning the fat filters, for
exanpl e, the ALO noted a seem ng i nconsi stency between the expl anation

whi ch Lyons originally gave to Kirby as to the

YThe ALO' s findings crediting Kirby, based in part on his observation
of Kirby's demeanor as a w tness, should not be disturbed as there is no
cl ear preponderance of the evidence that they are incorrect. (AdamDairy
dba Rancho Dos Rios (Apr. 26, 1978) 4 ALRB No. 24; Standard Dry V|
Products (1950) 91 NLRB 544 [ 26 L 1531].)
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fat filter problens of August 13 and the expl anation he offered
during his testinony at the hearing.

QG her aspects of Lyons' testinony al so suggest shifting
expl anations. For exanple, when Kirby stated to Lyons that Lyons'
aninosities toward the Conpany carried over into his work, Lyons

responded, "That is possible, yes. Lyons al so testified, however, that
he "wasn't telling the truth" to Kirby when he nade that comment. Lyons
of fered the expl anation that although he did not agree with Kirby, he

| i ed because he did not want to start an argunent. (R. T. June 16,

1981, proceedings, p. 103.) Yet Lyons also testified that he coul d stand
up for hinself when he felt he was right. GCertainly Lyons' gratuitous
and provocative witten response to Respondent's offer of a service
award, that he "woul d not want anything to remnd [hin] of Foster Farns"
does not sugges®a timd enpl oyee who shrinks fromconfrontation wth
supervisors. Wile clearly capabl e of speaking his mnd, Lyons' dealings
wi th his supervisor were not always open and forthright, however. Lyons
not only surreptitiously taped his Novenber 1979 and August 1980
conversations wth Kirby but did so on other occasions al so. Lyons' glib
explanation for doing so was, "It just happened that the tape recorder was
onne at thetinme.” (R T. June 16, 1981, proceedings, p. 101.)

In contrast to Lyons' cal culating and devious dealing wth
nmanagenent representatives, Kirby presented a nore credi bl e character.
The ALO specifically credited Kirby' s di savowal of discrimnatory
notivation on the central and critical issue in the case, i .e., whether

Kirby concoted a pretext to di scharge Lyons.

8 ALRB No. 51 21.



In addition, the ALOfound that supervisor Kirby, in deciding to
termnate Lyons, sincerely believed that, in viewof Lyons'

unsati sfactory enpl oynent history, further disciplinary action would be
futile.

As noted, the majority decision to reverse the ALOrests
heavily on its finding Kirby not credible, based in part on a finding
that K rby padded Lyons' disciplinary file. e such alleged fabrication
concerns Lyons' suspension in Novenber 1979. Based on an anal ysis of the
surreptitiously recorded tape of a conversation between Kirby and Lyons,
the ngority finds that K rby was discussing wth Lyons for the first
tine a work probl emwhich Kirby clains to have di scussed wth him
earlier, and hence undermnes Kirby's credibility as a wtness. To the
contrary, | would find that this tape casts further doubt upon Lyons'
testinony and does nothing to rehabilitate it. Qn the surreptitious
recordi ng, which was presunably under Lyons' control until he submtted
It to the General Gounsel in support of his charges, there is an
unexpl ai ned 40- second bl ank space i mmedi atel y preceding the critical
conver sati on whi ch purportedl y shows Kirby had not previously di scussed
the earlier incident wth Lyons.

Beyond this, the tape, although admtted into evidence,

deserves little or no evidentiary wei ght.?

Z\Mi | e nei t her ﬁarty obj ected to admtting the tape, neither _
was on notice of howit would be utilized by the najority. D scussions
surroundi ng admssion of the tapes indicated that the tapes were to be
consi dered for the substance of the conversations. Respondent was not on
notice that the tapes woul d be consi dered Brobatlve as to whether Kirby
had had a previ ous di scussion wth Lyons about a particul ar work probl em

8 ALRB No. 51 22.



(Arerican Aggregate (1961) 130 NLRB 1397 [47 LRRM1517]; WX Corp.
(1963) 140 NLRB 924 [52 LRRM1145].) Barely audible in many pl aces, its

poor quality was acknow edged by both parties; that was part of the

reason why no official transcript of the tape recording was ever nade.
Moreover, the 40-second gap raises serious questions as to whether the
tape was |ater edited.

Finally, the majority seizes upon the nessiness of
Respondent's application of its disciplinary procedure as strong evi dence
of its unlawful intention. | would affirmthe ALO s placenent of this
evidence into its proper perspective. A though this may be the critical

I ssue in whether a termnation was for "just cause,"” it is but one
factor in determning whether there was di scrimnation because of union
activities. Wile the origin, explicitness and comuni cation of nany
itens in Lyons' disciplinary file are cloudy, it is clear and undi sputed
that in late Novenber 1979, Lyons was suspended for failing to fol | ow
instructions and at that tine was issued a witten final warning.

Approximately nine nonths |ater, on August 13, Lyons failed to
properly maintain and clean a fat filter. Although Lyons had entered
notations in the | og book indicating that the |ines had been cl eaned,
there was in fact a blockage in the |ines.

Kirby, who was concerned about problens in inplenentation of
the new tank fat system had stressed that he wanted thoroughness on
system procedures and posted a notice to that effect on August 8. As
the ALO noted, Kirby related two instances in which he had al ready

criticized Lyons' work inrelation to the fat system
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Gven Kirby's concern about inplementation of the systemin
view of initial maintenance problens, his decision to reconmend Lyons
di scharge seens appropriate. Kirby testified that he had discussed
communi cation and procedure problens with Lyons on numerous occasions
since the Novenber 1979 final warning. The August 13 problem in the
context of Kirby's concerns, was the final straw. Kirby testified that
he believed that further discipline would not help. (The ALO
specifically credited Kirby on this key point.)

In contrast to the strong business justification for Lyons'

di scharge, which is anply detailed by the ALO, | would add that in ny
view, the CGeneral Counsel's case is too weak to establish a violation.
First, it was not proven that Respondent was aware of Lyons' union
activities at any time after m d-1979. Respondent knew of Lyons' early
1978 organi zing activities and of his participating in ALRB hearings in
late 1978. Personnel Director Qlar testified that he was generally

aware of Lyons' participation in union activities," but not beyond the
ALRB Hearings. The majority notes an incident in July 1980 in which
Lyons, who was in a local restaurant with two union business agents, saw
a former supervisor. There is no evidence that the former supervisor saw
Lyons and the business agents, or even that he knew Lyons' conpani ons
were union agents. This Board has been reluctant to accept the "snall
plant" doctrine as a basis for inferring an enployer's know edge of
union activity, and certainly no corollary "small restaurant” doctrine is

appropriate here.
Regar di ng the union organizational meetings, even
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assum ng Respondent knew of the notice of a nmeeting, Lyons ' nane did not
appear on the notice. The announcenment of the second organi zationa
meeting, which was schedul ed for "next Sunday," referring to August 25,
was nore |likely distributed by Lyons five or nore days after his August 13
termnation (i .e., during the week of August 18-24, and referring to
August 25 as "next Sunday"), rather than on August 11, as he
testified. |f he distributed the notice before August 18, the "next
Sunday" reference makes no sense.

Finally, the timng of the discharge does not warrant an
inference of unlawful nmotive. |f, as the majority suggests, the August
1980 term nation was nmerely the cul mnation of a scheme; originating in
md-1979 or earlier, to termnate a disliked union activist, why did
Respondent wait approxinmately eight nonths afte. issuing Lyons' final
war ni ng before discharging hin? It is mre consistent with the
maj ority's theory that Respondent woul d have proceeded to termnate
Lyons on a pretext soon after November 1979 while his work was the
subj ect of strong and regular criticism However, instead of being
fired, Lyons continued to work. Despite continuing comunication
probl ens, he received a generally favorable evaluation in June 1980, an
action inconsistent wth what woul d be expected of an enpl oyer searching
for a plausible excuse or pretext for discharging an enployee. Only
after that evaluation did Kirby's problens with the new fat system
arise. Lyons was discharged when Kirby determ ned that he was
responsible for the blockage in the fat system not before and not after.
Al t hough the discharge occurred two weeks or nore after Lyons met with
t he
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Lhion agents, there is no evidence that Respondent had know edge of that
neeting or of Lyons' involvenent in the organizational neeting whi ch
preceded his discharge. M ewed in proper perspective, the timng of the
di scharge supports Respondent's perfornance-rel ated expl anati on for Lyons'
di scharge rather than the majority's findings and conclusions. | woul d
dismss the allegation as to discrimnatory di scharge.

Dated: July 23, 1982

JGN P. McCARTHY, Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Fresno Regi onal

O fice, the General Gounsel of the Agricultural Labor Rel ations Board

I ssued a conpl aint which alleged that we had violated the law After a
heari ng at whi ch each side had an opportunity to present evidence, the
Board found that we did violate the | aw by di schargi ng enpl oyee, Edw n
Lyons, Jr. because of his union activities. The Board has told us to

pos:'éI and publish this Notice. V¢ will do what the Board has ordered us
to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _
To bargain with your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;
5. To act together with other workers to hel p and protect one

anot her; and
6. To decide not to do any of these things.

N

Because it is true that you have these rights, we promse that:

VWE WLL NOT hereafter discharge, refuse to hire, or in any other way
discrimnate agai nst, any agricul tural enpl oyee because he or she has
enﬁage_d in union activities or other protected concerted activities, or
otherw se utilized their rights under the Act.

VE WLL offer reinstatenent to Edwi n Lyons, Jr. to his former or
substantial ly equivalent job without |oss of seniority or other

|or| vileges, and we wi |l reinburse himfor any pay or other noney he has
ost because we discharged him plus interest conputed at seven percent
per annum

Dated: July 23, 1982 FOSTER POLTRY FARMS, | NC.

By:

Representative Title

| f you have a question about ?/o_ur rights as farmworkers or about this
Not 1 ce, you may contact any office of the Agricultural Labor Relations
Board. One office is located at 1685 " E" Street, Fresno, California
93706. The tel ephone nunber is (209) 445-5591. -

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOI' REMOVE OR MJTI LATE.
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CASE SUWARY

Foster Poultry Farns (ILWJ Local 6) 8 ALRB Nb. 51
80-CE 24-F

ALO DECI SI ON

The Gonpl aint al |l eges that Respondent discrimnatorily di scharged Edw n
Lyons, Jr. because of his union activities and because he testified

agai nst Respondent in a prior ALRB hearing. The evidence taken at the
heari ng establ i shed that Lyons was a nai nt enance nechani c at Respondent's
poultry operation. Lyons was involved in an organi zational drive during
1977-1978 by the Teansters, and by the Vdrehousi ng, Processing, and
Alied Wirkers Lhion, Local 6. As a result, an el ection petition was
filed wth the NLRB but di smmssed by themfor |ack of jurisdiction over
agricultural enployees. In 1980 Lyons was invol ved in a second

organi zational drive by Local 6.

Lyons began receiving disciplinary actions in Juy of 1979, including
oral and witten reprinands, and a three day suspensi on. The nunber and
nature of the warni ng8 and whet her Lyons recei ved notice of themwere in
dispute. n August 18, 1980, Lyons was di scharg_ed by Respondent who
claned Lyons failed to foll ow a procedure regardi ng cl eaning the fat
filters at the feed mll.

The ALOfound there to be a prina facie case of discrimnation. After

anal KZI ng nine separate factors to determne the real reason for the

di scharge, the ALO concluded that it was nore probabl e that Lyons was

di scharged for failure to fol |l ow procedures, poor attitude, and inability
to communi cate than that Respondent di scharged himfor his union _
a%:tl Vi %_I es}E The ALO recommended that the Board dismss the conplaint in
its entirety.

BOARD DECI SI ON

The Board did not adopt the ALOs recommended O der and found,
i nstead, that the discharge of Lyons was discrimnatory.

The Board credited Lyons testinony over that of his supervisor, noting
that the ALOfailed to nake credibility resolutions. The Board based
this finding on contradictions between the supervisor's testinony and
docunentary evi dence, critical "mssing" evidence in Respondent's
records, and | ogical inferences fromthe record as a whole. The Board
found that Respondent did not notify Lyons of sone of the disciplinary
notations in his file and fabricated other disciplinary docunents in
order to create a plausible basis for discharging himand to create
"proof" that Respondent followed its own disciplinary procedure.
Negati ve inferences were drawn fromthe finding of falsified records.
The Board found that the timng of the discharge, |ess than three weeks
after Lyons began the second organi zational drive for Local 6, further
supported their finding of discrimnation.



Foster Poultry Farns (I LW Local 6) 8 ALRB N\o. 51
80- (& 24-F

Revi ewi ng sone of the events in Lyons' disciplinary record, the Board
concl uded that the discipline neted out was either unwarranted or undul y
harsh, and was evidence of a discrimnatory notive. The Board found t hat
Respondent' s account of the incident that precipitated the di scharge was
unconvi ncing. They found that the procedure that Lyons did not follow
had not been communi cated 'to himand that, even if it had been

communi cat ed, anot her enpl oyee who simlarly breached the procedure was
never di scipli ned.

Menber MCarthy dissented; he would affirmthe ALO s proposed deci si on.
In his dissent, MCarthy argued that the majority's credibility
resolution in favor of Lyons and adverse to the supervi sor was o
unvarranted. He further contested the reliance, in the najority opinion,
on the use of a taped conversation on the basis that the tape was a
surreptitious recording, had bl ank spaces, and was inaudible in part.

Menber MeCarthy woul d have found Respondent' s busi ness reason, the
failure of Lyons to followthe new procedure, to be the real reason for
the discharge. In addition, MCart g noted that the prina faci e case
was too weak to support a violation because there was no proof of
know edge by Resgondent of Lyons' union activity in 1980 and the hiatus
of eight nonths between Lyons' next to last disciplinary action and his
di scharge argued against a discrimnatory intent.

(Acting Chairnman Perry, in a footnote to the najority opinion,
stated that he did not find the tape to be trustworthy and did not
rely upon it to find discrimnation.)

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %
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DEQ S ON
STATEMENT GF THE CASE

slations Board
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6. Secretsry

Case No. 80-CE-24-F

STUART A. VEIN, Admnistrative Law O ficer:

This case was heard by ne on June 16,

in Modesto, CGlifornia.

The conplaint, dated 24 April 1981, was based on one charge
filed by the WAREHOUSI NG PROCESSI NG & ALLI ED WIRKERS UN ON LOCAL
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17, 18, and 19,
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6 (hereafter the "Longshorenen" or "union") on or about 23
Septenber 1980. The charge was duly served on the Respondent
FOSTER POULTRY FARME on 22 Sept enber 1980.

The conpl aint alleges that Respondent commtted various
violations of the Agricultural Labor Relations Act (hereinafter
referred to as the "Act") relating to the termnation of enployee
Ebwn (" Ed") Lyons, Jr.

The General Counsel, Respondent, and Charging Party
(Intervenor) were represented at the hearing and were given a ful
opportunity to participate in the proceedi ngs. The CGeneral
Counsel and Respondent filed briefs after the close of the
heari ng.

Based on the entire record, including ny observations of
t he demeanor of the witnesses, and after consideration of the
argurents and briefs submtted by the General Counsel and by
t he Respondent, | nake the follow ng:

FI NDI NGS
. Jurisdiction:
Respondent FOSTER POULTRY FARMS is an enpl oyer engaged in

agricultural operations -- specifically the production of

poultry with headquarters in Stanislaus County, California, as
was admtted by Respondent. Accordingly, | find that the
Respondent is an agricultural enployer within the meaning of
Section 1140.4(.c) of the Act.

As there was no real dispute over these issues, | also
find that WAREHOUSI NG PROCESS NG & ALLI ED WIRKERS UN ON LGCAL b,
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- | NTERNATI ONAL LONGSHOREMEN S AND WAREHOUSEMEN S UNFON is a | abor

organi zation within the neaning of Section 1140.4(f) of the Act,
and that Ed Lyons was at all relevant tines an agricultural

enpl oyee within the meaning of Section 1140.4( b) of the Act.

1. The Aleged Unfair Labor Practices:
The General Counsel's conplaint charges that Respondent
violated Sections 1153(a), (c), and (d) of the Act by discharging

Edwi n Lyons, Jr. fromhis position as nai ntenance nechanic at

the feed mll on August 18, 1980, because of the latter's union
activities, and because of his testnony at an ALRB hearing
agai nst Respondent in Case Nos. 78-CE-4F, et al. (Foster Poultry
Farns, 6 ALRB No. 15 (1980)).

The Respondent denied that it violated the Act in any

respect. Rather, it contended that M. Lyons was term nated
for failure to follow procedures and for |ack of communicati on.
Specifically, Lyons was charged with (1) "failure to conply

wi th specific instructions and procedures regarding ml|

mai ntenance"; and (2) "unwillingness or inability to share
reliable information as to the exact mechanical condition of
the mll with the succeeding shifts and nanagenent”. (General
Counsel Exhibit #3-C).

I'11. Background:
Respondent is a large fam|y-owned poul try conpany wth

operations in Merced and Sanislaus Gounties. The birds are
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bred to produce eggs and chicks at 12 breeder ranches |ocated at
a radius of 30-35 mles fromthe Livingston processing plant.
The eggs are taken to one of four hatcheries for incubation and
hat ching. The baby chicks are debeaked, vaccinated at the
hatchery, and then taken to one of 67 fryer ranches in the sane
area. The baby chicks stay on the fryer ranches approxi mately
56 days when they are picked up by the live-haul departnent and
transported in trucks to the processing plant in Livingston.

The birds are killed and processed into two forms-- whole

body and cut-up. On any given date, in excess of 20 mllion
chickens are alive on the various ranches, wth some 400, 000
birds per day processed at the Livingston facility.

Al'l of the food for the chickens to eat comes fromthe
feed mll -- located within the Collier Road conplex (north of
Li vi ngston), which is the headquarters for Respondent's
agricultural operations and the locus of the alleged unfair
| abor practices. Between 1200 and 1300 enpl oyees are invol ved
in the agricultural operations of Respondent -- breeder,
hatchery, fryer, live haul, feed mll, production services, and
corporate plant. Sone 2200 are enpl oyed at the Livingston
processing plant under a collective bargaining agreenent wth
the Butchers' Union. Approximtely 60 enpl oyees are |ocated at
the feed mIl. A fewhundred feet anay within the conpl ex,
sone 75 admnistrative personnel work at "Building A” . The
remai nder of the agricultural enployees work either at adjacent

Building B or out on the various ranches.
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The alleged unfair |abor practices occurred on August 15,

1980, when feed ml| nai ntenance nechanic Edw n Lyons, Jr. was

notified that he had been suspended, and ultinately term nated

on August 18,1980, for "failure to fol | ow procedures and

i nconpl et e nai nt enance assi gnnents". Thecharges stemfrom

Lyons’ alleged failure to clean both filters of the "fat systeni

on or about August 13, 1980 which resulted in loss of tine,

materials, and production goals. (See General (ounsel Exhibit

#9). The key conpany personnel in this decision were M. Lyon's

I mredi at e supervisor Ben Kirby, the latter's supervisor (feed

mll nanager), Jake Kraner, personnel nanager Bob Meroney,

and director of personnel Qiff Glar.

| V- Facts:

Ed Lyons was hired as a maintenance mechani c at Respondent's
on 16 Decenber 1976. In Decenmber, 1977, M. Lyons

passed out authorization cards (for the Teansters Union) to his

feed mll

fellow workers at the feed mll and informed both his imediate

supervisor Ken Stinson, and feed mll| nanager Jake Kramer of his

actions.

Wien the Longshorenen's Union comenced organi zati onal

activity at Respondent's prem ses shortly thereafter (early

1978),

M.

Lyons continued to pass out cards and to speak to

co-workers about the nerits of unionization. He pronoted the

four or five organizational nmeetings that were held in early

1978, but the NLRB turned down the Longshorenen's petition for

el ection.
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Consequent |y, the union began to organize in other divisions
within the Collier Road conplex in anticipation of petitioning
for election with the ALRB. Onh one occasion, M. Lyons pl aced

a sign on the back of his pick-up truck announcing that there was
a union meeting where enpl oyees of Respondent's Col |ier Road
conplex could attend, giving tine and place. M. Lyons was naned
coordi nator of the enployees' organizing coomttee, but the active
organi zi ng drive ceased when several people were fired and brought

charges agai nst Respondent. Foster Poultry Farns, 6 ALRB No. 15

(1980). Lyons assisted the ALRB field examner in contacting
wi tnesses, and also testified at the hearing in Septenber, 1978.

Present at this hearing were, inter alia, personnel director

aiff G lar, Nck Perino frompersonnel, and Respondent's
counsel .

In May, 1979, M. Lyons posted a notice (CGeneral Counsel
Exhibit No. 6) of an ALRB neeting with agricultural enployees in
the Turl ock-Mdesto area. He requested perm ssion from supervisor
John WIlis (Receiving Department) to post the notice on the
conpany bulletin board, which was approved after M. WIlis
consulted with feed ml|| nanager Jake Krarmer.

In June, 1979, M. Lyons received an "accessory sel ection
form' (General Counsel Exhibit #3-11) fromhis supervisor Ben
Kirby to allow him(Lyons) to select sone gift fromthe conpany
for his three years of service. M. Lyons read the form and
made the followi ng notation at the top: "I woul dn't want

anything that would remnd ne of Foster Farns, thereby the

- 6-
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conpany may keep ny award". Lyons initialed the docurment, and

returned it to M. Kirby. A fewdays | ater, personnel director

Ciff Qlar contacted M. Lyons at the feed mll to discuss

the latter's rejection of the conpany gift. According to Lyons,

O lar stated that he thought that "things had inproved" over

the past year and one-half and that he (Oi |l ar) was surprised at

Lyons' coment. Lyons replied that the workers did not have

enough input into conpany policy, giving an exanple of truck

drivers allegedly not receiving overtine pay as promsed. Glar

stated that he woul d "check out" this conplaint, and |ater

told Lyons that the truck drivers were getting the overtime

promsed. Prior to this date, M. Lyons testified that he was not

the subject of any disciplinary action, receiving raises in

March, June, and Novenber 1977, Novenber 1978, and November 1979.
In July 1979, M. Lyons received a warning for failing to

followelectrical safety |ockout procedure (leaving his "lockout"

on an electrical swtch thus rendering certain machinery

i noperable). Al though Lyons conceded the disciplinary action, he in

deni ed having received the witten menorialization of that

action until preparation for the instant hearing.

In Novenber 1979, M. Lyons went to speak with personnel
director Olar regarding his (Lyons) conversation wth anot her
enpl oyee who had al | egedly been warned not to attend a union
meeting. At the end of the conversation, Olar told Lyons that
supervisor Kirby wished to speak with him Kirby proceeded to

discipline Lyons for failure to follow conpany policy --
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specifically, the failure to notify the supervisor after feed
mll production had been "down" for |onger than one hour (on

two occasions), and for poor attitude and work habits which
resulted in M. Lyons leaving work for others. A witten
warning was placed in M. Lyons' file for the "attitude problenf
(Novermber 8, 1979), and a witten "final" warning and three-

day suspension, were invoked for the failure to comunicate with
managenent (incidents of Novenber 16, 1979, and Novenber 19, 1979,
This final warning which was presented to M. Lyons upon his
return from suspension or or about 24 Novenber 1979 indicated
that M. Lyons' next offense would result in termnation. (Ceneral
Counsel Exhibit No. 3-1).

According to M. Lyons, he had no further problens wth
supervi sor Kirby through June, 1980. |In fact, Lyons testified
that upon receipt of his last evaluation during that time peri od,
Kirby allegedly told Lyons that he was doing a good j ob, and that
he was a dependabl e mechani c.

In March, 1980, the afore-referenced ALRB decision was

rendered (Foster Poultry Farns, supra). Lyons spoke with the

Longshorenen's Union in spring or early summer of 1980 and
contacted nenbers of the enployees' organizing conmttee at the
feed mll, setting up a neeting with one other enployee and two
menbers of Local #6 (organizer Felix Rivera and business agent
N ck Jones). The group net for lunch at the Divine Grdens
Restaurant in Turlock in July, 1980, where Lyons recognized his

former supervisor JimGsmer (who was then working in Respondent's
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Safety Departnent), also eating lunch, at the restaurant. The
group decided to call a neeting for August 5 1980, and Lyons

attenpted to contact as nany enpl oyees as possi bl e. The day before

the meeting, he put up a sign on the Respondent's bulletin
board (Building A), but did not ask permssion to do so, nor
sign the notice. At the August 5 nmeeting, it was decided to
schedul e another neeting for August 24. M. Lyons contacted
people verbal Iy, and also printed up a flier (General Counsel
Exhi bit #7) which he testified to having distributed to

approxi mately 10 to 12 enployees at the mll| during the week of
August 11.

On August 15, 1980, supervisor Kirby gave M. Lyons a
witten notice of suspension w thout pay pending investigation
for allegedly not follow ng conpany procedures in disconnecting
arail car on August 13, which contained fat for the feed.
Supervisor Kirby told Lyons that there was a problemwth the
fat unloading systemon the rail cars, that a filter was plugged,
and that Lyons had indicated in the |Iog that he had cleaned the
filters. Because Lyons could not offer an inmediate explanation
and because supervisor Kirby considered this a rather serious
viol ation, Lyons was 'suspended pending investigation. Kirby
told Lyons to call if he had an explanation prior to Mnday,
August 18, 1980.

Lyons testified that he attenpted to tel ephone Kirby wth
his version of events comencing at 10: 00 a. m. Mnday (Lyons'

regul arly schedul ed shift started at 4:00 p. m. ), but coul d not
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get through the conpany swtchboard. Wen Lyons arrived at the mll
I mmedi ately preceding his normal shift, supervisor Kirby stated

t hat al though he "hated to be the bearer of bad news", he had

to termnate Lyons. The witten notice of termnation (Ceneral
Counsel Exhibit #9) stated that Lyons was "found responsible

for failing to service and maintain the fat systemat rail car
area as specifically directed. The inaction resulted in |oss of
productive time and a waste of materials/solidly plugged fat
filters". It pointed out that Lyons had "repeatedly disregarded
counseling and instructions to performand comunicate

mai nt enance needs.”

Lyons' attenpts to explain to Kirby what he thought
happened -- that the fat solidified between the 5:30 p. m. tine
that the car was disconnected and the 8:00 p. m. time that Lyons
cl eaned the system-were futile and he was issued his final
paycheck. A subsequent neeting between Lyons, Kirby, and Qlar
did not change the result.

Lyons testified that he told Mssrs. Glar and Kirby on
this last occasion that he felt his discharge was related to
his union activities. QO lar allegedly conceded that the Respondent
was aware of the activities, but denied that the termnation
had anything to do with this conduct M. Lyons further
suggested that other incidents of fellow maintenance nechanic
m st akes and/or errors -- e. g a sprocket falling off a-shaft;

a large spillage of fat; a valve malfunctioning which resulted

inalarge quantity of fat being dunped onto the track; and an

-10-
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i nproper unloading of a truck containing fat which resulted

in the overflow ng of the tank and several hundred gallons of
material being spilled on the ground -- were not the subject of
any conpany di scipline.

For the Respondent, Ben Kirby testified that he was hired

as Respondent's feed m || maintenance supervisor in February,
1979. He described the previous operation of the feed mll as
"very | oose" -- e. g., procedures were inconsistent, norale

was |ow, and efficiency was poor. After he cane to the m ||,
supervisor Kirby attenpted to "tighten up" and enforce the
procedures he enployed. He described one verbal warning (of
unascertained rationale) that was given Ed Lyons prior to July,
1979. (R.T., Vol. IIl, p.* 33, 11. 17-24). nor about 5 July,
1979, Kirby testified that he gave Lyons a witten warning
regarding the latter's failure to remove a "l ockout" from sone
feed-ml| machinery. On Novenber 9, 1979, Kirby testified that
he gave Lyons a copy of a "witten and verbal " warning that Kirby
had drafted the previous day. (General Counsel Exhibit #3-i). Mr.
Lyons was charged with possessing "an attitude and work habits"
whi ch were disruptive to the naintenance departnment moral e.
Specifically, he was cited for failure to clear a pluggage in
the wet corn leg elevator and |eaving the job for the next
shift's (more junior) mechanic. On 21 Novermber 1979, Kirby
suspended Lyons for "failing to conmunicate and failing to

fol | ow procedures” -- in that he left a piece of machinery down

for an extended period of tine (nore than one hour) without

-11-
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notifying Kirby by tel ephone at honme. The notice of suspension
indicated that this was a final warning to M. Lyons, and that
the next offense would result in discharge. According to Kirby,
"at supervisory discretion", the next incident would be cause
for termnationif it came within one year fromthe date of the
suspensi on.

Bet ween Novenber 24, 1979, and August 1, 1980, Kirby
related two occasions when he criticized Lyons' work -- both of
themrelated to the new fat tank system |In one instance, the
supervisor testified that M. Lyons poorly constructed a vent
fill pipe contrary to Kirby's instructions. 1In the other,

Ki rby counsel ed Lyons about naintaining proper verbal
communi cati ons and conprehesive | og notations for the follow ng
shifts. According to Kirby, these discussions with Lyons re
comuni cations seened to be necessitated on a weekly basi s,
and because Lyons often worked al one on swing shift wthout
direct supervision, the latter's nmbde of communication was
critical to the operation of the feed ml|.

(O 15 August 1980, Kirby suspended Lyons because of
pluggage in one of the filters in the fat tank systemwhich the
supervisor attributed to Lyons. Kirby testified that his
I nvestigation suggested that Lyons was responsible for the
i nci dent, because Lyons could not explain the reason for the
bl ockage after all nechani cs- had been instructed to clean all
filters, and because Lyons had indicated in his daily

prevent ati ve nai nt enance checklist |1og that he had cl eaned the
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entire systemon the date in question (13 August). At first,
Lyons indicated to Kirby that he had cleaned both filters.
Then, according to Kirby, Lyons conceded that he only cl eaned
one filter, surmsing that perhaps the fat solidified between
the tine that the tank was disconnected (5:30 p. m. ) and the tine

that Lyons was able to clean the system (approxi nately 8: 00 p. m. )
Kirby was particularly peeved at the incident because there

had previ ously been a problemw th a hose bei ng di sconnect ed
fromone of the rail cars. Wile Kirby did not point a finger
at Lyons regarding the hose incident, he had indicated to all
the crew that he wanted thoroughness on these fat system

procedures. A notice to this effect was posted on 8 August
1980 (General Counsel Exhibit #5). Kirby further recalled that
between July 30 and 31, 1980, Lyons had | eft another filter
for his replacenent to clean, which Kirby attributed to Lyons'
"general dislike" of cleaning filters.
At the concl usion of the Kirby-Lyons neeting of August 15,

Lyons was suspended three days "pending further i nvestigation”.
Bet ween August 15 and 18, after speaking wth other nechani cs,
review ng the logs nore thoroughly, and considering Lyons'
personnel file, K rby recommended that Lyons be termnated on
18 August 1980. Kirby stated that he consulted with feed ml|
nmanager Jake Kraner on August 15, and again on August 18 for
approval of this action. S nce Lyons had not contacted Kirby
w th any additional explanation concerning the incident, Kirhy

took steps to get Lyons his final paycheck at approxi nately

-13-
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noon on August 18. He spoke with division personnel nanager Bob
Meroney, and director of personnel diff Qlar on this date and
the decision was affirned. Kirby denied that Lyons' previous
ALRB testinony, or union activities played any rule in the decision
to termnate. He testified that he foll owed the Respondent's
progressive disciplinary systemin an effort to rehabilitate

enpl oyees, and cited exanples of other enployees (e. g., Mke

Ri ddl e) who were disciplined for simlar violations of rules.
Kirby explained that no disciplinary action toward ot her
mechani cs was taken when a sprocket fell of a shaft because

he was unabl e to pinpoint any nechanic responsible for error

The val ve mal function was allegedly a problemwth the fitting
on 'the car itself, and the spillage of fat was due to a poorly
desi gned selector switch, rather than to any ascertainable

enpl oyee m sconduct.
V. Analysis and (oncl usi ons:
Labor Gode Section 1153 provi des:

"It shall be an unfair |abor practice for an
agricultural enployees to do any of the follow ng:
(a) Tointerfere with, restrain, or coerce
agricultural enployees in the exercise of the
rights guaranteed in Section 1152 . . . . (c) By
discrimnation in regard to the hiring or tenure
of enpl oynment, or any termor condition of _
enpl oyment, to encourage or discourage membership
in anK | abor organization. . . . (d) To_dlscharPe
or otherw se discrimnate against an agricultura
enpl oyee because he has filed charges or given
testinmony under this part.'

The General Gounsel has the burden of establishing the
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el enents which go to prove the discrimnatory nature of the

di scharge. Mggi o-Tostado, I nc., 3 ALRBNo. 33 (1977), citing NLRB
v. Wnter Garden Atrus Products Go-(perative, 260 F. 2d 193 (5th
Cir. 1958). The test is whether the evidence, which in nany

instances is largely circunstantial, establishes by its preponderance
that the enpl oyee was di scharged for his or her views, activities, or

support for the union. Sunnyside Nurseries, Inc., (My 20, 1977) 3

ALRB No. 42, enf. den. in part; Sunnyside Nurseries, Inc. v.
Agricultural. Labor Relations Board (1979)
93 Cal . App. 3d 322. Among the factors to weigh in determning

General Qounsel 's prina facie case are the extent of the

enpl oyer' s know edge of the enpl oyee's union activities,

the timng of the alleged unl awful conduct, and the enpl oyer’s
anti - uni on ani nus.

Respondent ' s know edge of Ed Lyons' union activities and
testinmony at a previous ALRB proceedi ng was not contested at the
instant hearing. Lyons had notified his supervisor as well as
pl ant nmanager Jake Kraner that he was organi zing (for the
Teansters) as early as Decenber, 1977. He was a coordi nat or
of the Longshorenen's enpl oyee organi zing coomittee in 1978,

and testified agai nst Respondent in Foster Poultry Farns, 6 ALRB

No. 15 (.1978). Supervisor Kirby conceded that he had "second- hand
information regarding this testinony of M. Lyons, and Lyons'
name was |ater affixed to the notice of ALRB neeting posted on

a conpany bul letin board in My, 1979,

Wiile there is no direct evidence of enpl oyee know edge of

-15-
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M. Lyons' latest activities -- towit, the setting up of the
Turl ock neeting, and distribution of |eaflets for the proposed
second neeting -- Respondent was fully aware of the uni on
sentiments of M. Lyons on the date of termnation, as was
conceded by personnel director Qiff Glar. And know edge of
Lyons' 1930 union activities may be inferred by the latter's
openness in distributing literature and organi zi ng neeti ngs,

and the apparently coi nci dental presence of nanagenent

personnel (JimGsner) at the sane restaurant which was the site
of the initial Lyons-union representatives neeting in July,

1980. Analogizing the instant situation to the "snmal | plant
doctrine" and inputing the supervisor's know edge regardi ng the
enpl oyee' s synpathies and activities ( S. Kuramura, I nc., 3 ALRB
No. 49 (1977), rev. den. by Ct. App., 1st Dist., Cctober 26,
1977; hg. den. Decenber 15, 1977; NLRB v. MacDonal d Engi neering
Conpany, 202 NLRB No. 113, 82 LRRM 1646 (1973), | find that the

Respondent was fully aware of Ed Lyons' union sentinents

and previous activities on the date of his termnation

The timng of the discharge -- inmediately preceding the
second organi zational meeting that Mr. Lyons arranged -- further
suggests that Lyons' discharge was discrimnatorily directed
at discouraging the union organizational effort. The fact that
Lyons al one was reprimanded for various failures to follow
unwitten and at tines unarticul ated conpany policies, and was
placed on an indefinite final probation hints that an actively

pro-uni on enpl oyee was "set up" so that Respondent coul d presen
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a justifiable non-discrimnatory basis for its termnation decision
There is also sone indicia of Respondent's anti-union aninus
inthe record. In the first Foster Poultry Farms deci sion,
the Board found that Respondent violated Section 1153(a) of the
Act by illegal interrogatories, a threat to change enpl oyees'
wor ki ng conditions, and by giving enpl oyees the inpression of
surveillance of their union activities during the period |ate-
1977 to early-1978 (6 ALRB No. 15, supra). The Board further
found that an enpl oyee was term nated because of his union
activities, and that Respondent's asserted reasons for the
discharge -- "bad attitude" and "low quality and quantity of
wor k" were insufficient to overcone the General Counsel's prim
facie case of discrimnation.
Respondent's contention that the real reason for the
di scharge was the fat bl ockage incident of August 13 for which
Ed Lyons was hel d responsible is persuasive, however, and
supported by documentation. Lyons indicated that he cleaning
the entire systemthe day in question (see CGeneral Counse
Exhi bit #3-h). The pertinent check |ist, as confirmed by
supervi sor Kirby and enpl oyee Bob Carson, called for cleaning
two filters when a-rail car was to be disconnected (CGeneral
Counsel Exhibit #3-f). Lyons at first denied failing to clean
both filters, and later theorized that perhaps one becane
bl ocked during the two-three hour |apse between di sconnection
and Lyons' work in the system Finally, Lyons contended at hearing

that the pertinent procedures required only that he clean one
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of the filters. The conpany followed its own progressive
disciplinary systemin M. Lyons' case. He received verbal
warning(s), witten warning(s), suspension(s) and finally
termnation. Al were related to a simlar deficiency in Lyons'
work -- his failure to communicate properly, and work as a nenber
of the "Foster Poultry Farns" team

In applying the standard recently reconmended by this
State's highest court and by the NLRB, the ultinmate question is
whet her the discharge woul d not have occurred "but for" the
union activity.! " Martori Brothers Distributors v. Agricultural Labor
Relations Bd. (1981) 29 Cal. 3d 721, citing Wight Lines, a division of
Wight Lines, Inc. (1980) 251 NLRB No. 150, 105 LR$-M1169; Royal
Packi ng Company v. Agricultural Labor Relations Bd. (1980) 101 Cal. App.
3d 826; Sunnyside Nurseries, Inc. v. Agricultural Labor Relations Bd. ,

supra. That is, once the enployee has shown that his union activities

were a notivating factor in the enployer's decision to discharge him
then burden shifts to the enployer to show that the discharge woul d have
occurred in any event. "If the enployer fails to carry his burden
inthis regard, the Board is entitled to find that discharge

1

(e line of cases has suggested that if anti-union bias plays

any part, or partially notivates the discharge, the enpl oyee

Is entitled to reinstatenment even though other |egitinate

grounds for discharge may exist ("t he straw that broke the
canmel's back test"). See, e.g. Hurry 'Grian (1980) 6 ALRB Ho. 55;
NLRB v. Central Press of California (9th Cir. 1975) 527 F. 2d
1156). Another test %‘"dom nant notive") has' focused on the
determ nation of whether union activities or legitimate

busi ness reasons were the principal noving forces behind the
g|7360hr§1rge. (See, e.g. Aienv. (D.C. Cir. 1977) 561 F. 2d
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was inproper.” (Wight Line, supra, at pp. 1174-1175). Wen it

I's shown that the enpl oyee has been guilty of m sconduct
warranting di scharge, the di scharge shoul d not be deened
violative of the Act unless it is determned that the enpl oyee c
woul d have been retai ned "but for" his uni on nenber ship.

Martori Brothers Dstributors, supra, at p. 730.

Inthe instant case, there is sone evidence to support a
finding that Lyons' discharge was inproper under the "but for"
test, including Lyons' invol venent in organizing activities for
the period i nmedi atel y preceding his discharge, the indefinite
“final" probationary status under which M. Lyons was conpel | ed
to work during his last nine nonths wth Respondent, the
better-than-satisfactory eval uati ons recei ved by Lyons two
nonths prior to his termnation, the | ack of corroborating
evi dence that Lyons actual |y received the entire panoply of
warnings that Kirby testified were given to Lyons.

On the other hand, there, is significant evidence that
Respondent adhered to conpany policy in the termnation
decision, and that the late organi zational activities of Lyons
were nore a "shield" to protect himfroman emnent di scharge
whi ch he realized would be forthcomng for his failure to abi de
by conpany rules and his inability to communi cate wth his
co-workers and supervi sory personnel .

Wiile there is a suspicious simlarity between the al |l eged
“failure to fol |l ow procedures”, and" inability to communi cate"

w th which Ed Lyons was herein charged, and the nonspecific
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reasons of "poor attitude and work perfornmance" on the part of
enpl oyee Gis Hcks in the earlier Foster Poultry Farns

deci sion, there are distinguishing features in the two factual
scenarios. Inthe Hcks situation, the nethod of di scharge was
i nconsi stent with Respondent's discharge policy. Hcks was

di scharged wthout first being put on suspension, in contravention
of conpany policy which called for a four-step procedure: oral
warning,, witten warning, suspension, discharge. In the instant
case, Respondent adhered to its progressive discipline system
inthe termnation of Lyons. In the Hcks case, the Respondent
did not cone forward wth any specific reason for the termnation
or tangi bl e evidence (other than the supervisor's general
observations) of the enpl oyee's poor performance or attitude.
Her e, the Respondent docunented instances of M. Lyons' failure
to renove his | ock-out fromconpany nachinery, failure to notify
super vi si on when the nmachi nery was down for |onger than one hour,
and bl ockage in the fat systemwhi ch Lyons had cl ai ned he

cl eaned. The probationary period extended to Hcks was the

out cone of the enpl oyee's request for re-eval uation of his job
classification. A though Lyons was reprinanded (suspensi on)

on one occasion immedi ately foll ow ng his discussions wth
personnel director Qlar regarding alleged anti-union renarks
nade by supervisorial personnel to other enpl oyees, there is no
evi dence linking the Lyons-Q |l ar discussion to the subsequent
discipline. Indeed, supervisor Krby was not a partici pant

inthe Qlar-Lyons conversation, had prepared the suspensi on

-20-
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papers previously (for specific instances of M. Lyons' failure
to notify managenent when production had stopped for nore than
one hour), and had told O lar that he wished to speak with
Lyons before O lar was apparently aware of the reasons Lyons
wi shed to speak with the personnel director.
| find General Counsel's reliance on various NLRB deci sions
rejecting proffered defenses of "poor attitude" (see Ceneral
Counsel's Brief, p. 9, citing KBME ectronics, I nc., (1975)
218 NLRB No. 207; NLRB v. Melrose Processing Co. (8th Cir.
1965) 351 F. 2d 693, N.RBNo. 120 )"to be inapposite to the present

case. In KBME ectronics, I nc., there was direct evidence

(statement by the manager and general nanager during the
termnation interview of discrimnatory notivation. And there
had been no previous warnings to the enpl oyee that "attitude
probl ems and sub-standard performance" subjected the latter to
possi bl e discharge. Neither of these factors was present in the
I nstant case.

In Melrose Processing Co. , (8th Cir. 1965) 351 F 2d 693,
the Bghth Arcuit affirned the Board' s rejection of the enpl oyer

proffered rational e (unaut horized gatherings) for its failure
torehire a union activist. Inconpetence, absenteei sm poor
safety record, personal antagoni smand "horsepl ay" were al so
ruled out as notivating factors because those i ssues took no
part in the consideration not to rehire. Here, the enployer's
alleged rational e for the termnation renai ned consi stent from

the date of original notice, prior warnings had been g ven, and

-21-



© 0 N o O A W N R

N D NN NN DN PR R R R R R
A WO N P O © 0N O 01 M W N B+ O

N N
o O

the reasons for the termnation were expl ai ned to the enpl oyee.

Wil e determning the actual notive behind the di smssal
of an enployee may be an extrenely difficult task, "dependent
principally upon circunstantial evidence, and infornmed estinates
concerning the springs of human conduct" (Auto-Truck Federal
Credit Union (1977) 232 NLRB 1024). | do not find that the dismssa

here was particularly abrupt, or devoid of prior witten warning.

Rather, the present factual circunmstances seemnore closely akin
to the predi caments faced by enployees in Cathay (1976) 224 NLRB
461 (irascible enployer disliked enpl oyee's independent attitude);
Court Square Press, Inc. (1978) 235 NLRB 106 (enpl oyee fired for'

poor attitude and unsatisfactory job performance fol |l ow ng various

warnings including a formal witten warning); United Gas
Distribution Conpany, 187 NLRB 225 (1970) (one incident and
attitude which made enployee difficult to supervise). A

afore-referenced discharges were found not to be violative
of the NLRA.  Wiile Mr. Lyons' independence and ability to
work without close supervision was ideally suited for his swing shift
mai nt enace nechanic tasks, these traits also caused consternation
to his new supervisor. Certainly Lyons' perceived contenpt for
the Foster Poultry Farms nane riled supervisory personnel, and
perhaps made himsusceptible to disciplinary action.

Sonme aspects of this case are particularly troubl esone,

and seemto parallel the rebuttal suggestion in Wight

Line, supra, that the enmployer had a predetermned plan to
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di scover a reason to di scharge the enpl oyee.? n bal ance,
however, after weighing all the testimony,
reviewi ng all the docunents and tapes, and considering the briefs
of counsel, | find that the preponderance- of the evidence
suggests that Lyons woul d have been fired regardl ess of his
union activities. Conversely stated, Ceneral Counsel has been
unable to prove by a preponderance of the evidence that Lyons
woul d not have been discharged "but for" the latter's union
activities. | reach this conclusion, albeit with some difficulty,
with the follow ng considerations:

1.) The significance of M. Lyons' union activities, and

Respondent's know edge of the |atest organizing attenpt is not

For exanpl e, M, Lyons' problens seemto have been trlg%ered
his rejection of the conpany three-year award in June 1979,
Supervisor Kirby candidly admtted that the attitude on the
Part of Lyons irked the supervisor. The new policy of
eleﬁhonlng one' s supervisor when equi pnent was down for over
one hour was not made particularly clear to Lyons who onIY
reviewed the procedures in the daily log upon his return trom
vacation. Indeed, the very independence and |ack of
comuni cation of which Kirby conplained regarding Lyons'
conduct may also Iend sone credibility to Lyons' suggestion
at the hearing that Kirby did less counseling, and was |ess
thorough in informng Lyons at |east of new or changed company
olicies. Because Kirby's shift commenced early in the norning,
here were many days when he woul d not see Lyons. The ultimate
di scharge involved a new fat systemwhich had created
numer ous problens for the Respondent, and ultimately involved
the question as to whether or not one or two filters had been
cleaned. As the systemhad been initiated only very recently,
it is sonewhat suspect that a |ong-termenployee would be fired
for this mshap. This suggestion is buttressed by
evi dence of some disparate treatnent -- warnings being renmoved
from personnel files of other enployees after a specific
| apse of time (.e.g. 90 days), failure to, termnate other
enpl oyees for reasons simlar to those asserted with respect
to M. Lyons;and the favorable eval uation received by Lyons
two nonths prior to his discharge. Al these factors hint
at some discrimnatory notivation in the ultimte decision
to termnate the alleged discrimnatee.
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particularly weighty in the instant case. Wile General Counse
has contended that Respondent violated 8§1153( d) of the Act by
termnating Lyons in retaliation for his ALRB testinony, that
termnation occurred nore than two years follow ng the previous
hearing. The evidence that the termnation resulted fromLyons'
distribution of the leaflet announcing the second organi zationa
meeting is |less than persuasive because (a) Lyons' nane was not
affixed to this document; (b) the announcenent refers to a neeting
"next Sunday" -- August 25. Wile Lyons testified that they were
prematurely distributed during the week of August 11, the |ack

of corroboration in this regard, and Lyons' inability to fully
expl ain the apparent inconsistencies in the dates give some

cause to question whether the leaflet was not in fact passed

out follow ng the termnation.

2. ) In considering the deneanor and the testinmony of the
two critical witnesses -- Lyons and Kirby -- | find both to have
been reasonably credi ble. Lyons was articulate, intelligent,
sincere, and extrenely know edgeabl e about his work as a
mai nt enance mechanic. Kirby, in conparison, seened equally
sincere and know edgeabl e about his work, although a bit nore
stern in manner. He conceded that he was hired to straighten
out the procedures at the m 1|, and he apparently made a
sincere effort to do so. Lyons' independence and dislike for
t he Respondent inmediately irked Kirby who was a "conmpany man".

Al t hough one m ght suspect that being a conpany man signified

that Kirby woul d take (unlawful) discrimnatory action agai nst
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union activists if ordered to do so, | decline to find that such
was the case here. Kirby's reference to hinself as being a
conpany man i s, | think, insufficient evidence to sustain the
proposition that (a) Kirby was ordered to termnate a union
activist and (b) he would concoct a pretext to do so. Rather
| credit Kirbys disavowal of discrimnatory notivation in the
ultimate decision to terninate Lyons.?®

3.) | have listened to the tape recordings of the two
pertinent Lyons-Kirby conversations: 24 Novenber 1979 (re
suspension) and 18 August 1979 (re termnation). (General
Counsel Exhibits #13 and 14). Wiile the discussions were
apparently recorded surreptitiously by Lyons, | find nothing
contained therein to shed any further |ight on Respondent's
all eged discrimnatory notivation. In the suspension incident,
Lyons seemed somewhat apol ogetic and understanding of his
discipline for failing to follow conpany procedures. Kirby
I ndeed appeared reluctant to be a strict disciplinarian, but
felt conpelled to take some formof action as the incident
was of sufficient severity and had occurred on nore than one
occasion. There was no contenporary union activity even alleged

by CGeneral Counsel (apart fromthe inmediately preceding

3This is not to suggest that | reject Lyons' assertions that
Lyons thought that he (Lyons) was discrimnated agai nst. |

bel i eve Lyons was equal |y sincere and straightforward in

his testinony inthis regard. However, | conclude that General
Gounsel has not sustained its burden of proving that Lyons
woul d not have been di scharged "but for" his union activities.
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Q| ar-Lyons di scussi on which was not linked to Kirby's
conduct) to be the causal factor of that discipline. In the
final K rby-Lyons discussion of August 18, Lyons did attenpt
to theorize as to how and why the fat system bl ockage occurr ed.
Kirby did not seemparticuarly ready to reconsider his decision
to termnate. But there is no suggestion in the tapes that
Kirby's position in this regard was due to any discrimnatory
motivation. When Lyons suggested he would go to the ALRB, Kirby
replied that "1 "' m sorry this has conme to this, but that's your
prerogative." Both concurred that they thought they personally
"got along pretty well together". Kirby agreed that Lyons was
a "pretty decent" nechanic, but |amented that he coul d not get
Lyons to go along with .the comunication aspects and to follow
conpany procedures. In Kirby's perception, Lyons had a tendency
to run off and do things his own way.
4.) Lyons' original efforts to explain the problems of
August do seem somewhat inconsistent with his position taken
at the hearing. Both by declaration (General Counsel Exhibit
#11) and in the tape of the August 18 conversation with Kirby,
Lyons referred to the possibility of the fat coagulating in
the lines during the period he was unable to attend to the
system He also referred to the "newness" of the system At
hearing, however, Lyons naintained that he understood conpany
procedures to call for the cleaning of only one filter. Credible
testimony of both supervisor Kirby, as well as maintenance

mechani ¢ Bob Carson, suggested that in disconnecting the system-
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as opposed to switching fromone tank to another -- all filters
had to be cl eaned.

5.) | donot find that the factual discrepancies in the
Lyons and Kirby versions of the nunber of warnings actually
given to Lyons prior to discharge to have been material .
There is no controversy that Lyons was warned about the | ockout
i ncident, that he was subsequent|y suspended for reasons he
discussed with Kirby at the time of the suspension, and that the
reasons for the suspension and subsequent termnation in
August 1980 were explained to Lyons and rel ated specifically
to the blockage in the fat system Further the reasons given to -
Lyons by managenent personnel regarding that termnation
remai ned consistent -- the fat system bl ockage incident-- and
Lyons was given sone opportunity to present his side of the
case in that regard.

6.) Wile Lyons' evaluations were generally satisfactory

(or better), and supervisor Kirby admtted that Lyons was a

21
22
23
24
25

decent mechanic, the deficiencies in Lyons' performance -- failure
to comunicate with co-workers and supervisory personnel, failure

to foll ow company procedures and poor attitude -- were practically

4I_fyo_ns recal l ed receiving only a verbal warning for July, 1979,
é ailure to renmove a Ipckout¥ and the review of the various
ocunents concerning his suspension after return fromthat
suspension in Novenmber, 1979. Kirby stated that he verbally
war ned Lyons about the inportance of communication and
fol I owi ng procedures on nunerous occasions, and that al
witten warnings introduced at the hearing were delivered
to Lyons at the tine of the applicabl e discipline.

[111]
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congruent to supervisor Kirby's tenure wth Respondent. Perhaps,
some other |ess rigid supervisor would have tol erated Lyons

| atest mshap, or "wiped the slate clean" six nonths after the
Novermber 1979 suspension. That Kirby did not do so, however, |
do not find to be violative of the Act. In the absence of

uni on discrimnation, the purpose of |abor |egislation does

not vest in the Board any control over an enpl oyer's business
practices. Mrtori Brothers Distributors, supra, citing NLRBv.
Lowel | Sun Publishing Conpany (1st Cir. 1963) 320 F. 2d 835.

7. ) The evidence of disparate treatnent -- i . e. ,
cont enpor aneous termnations of simlarly situated mechanics
only for gross m sconduct, excessive absenteeism etc., and the
refusal of Kirby to reconsider Lyons' status follow ng the
meeting of August 15, 1980, may affect a finding of just cause
for the termnation. But it is not the purpose or the role of
an admnistrative law officer to determne whether the empl oyer's
reasons for termnation were good, bad, or nonexistent. Rather,
the question for resolution is whether the discharge was for

Lyons' union activities. (See e. g., Hansen Farns, 3 ALRB No.

43 (1977). \Were, as here, Respondent followed its progressive
disciplinary systemin providing verbal and witten warnings,
as wel | as one disciplinary suspension, where the enpl oyee's
performance had been under criticismfor sone period of tine

(at least fromJuly 1979 through August 1980), where the
(non-di scrimnatory) reasons given for the termnation were
consi stently maintained and docunented by the enpl oyer, where t.
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supervisor sincerely (and | find somewhat reasonably) believed
that further disciplinary action would be futile, and that a

parting of the ways was necessary, | find that Respondent has

met its burden of proving that the discharge would have taken

pl ace even in the absence of the protected conduct engaged

in by M. Lyons.

8. ) The poor attitude for which Lyons was criticized seened
to be related to his decision to reject the conmpany three-year
award. However, Kirby testified, and | believe his conduct
exemplified, his (Kirby' s) wllingness to allow Lyons his own
opinions. That i s, the disciplinary action taken against Lyons
resul ted only when Lyons' work deficiencies caused some probl em
at the feed mll. The failure to remove the Iockout left a
pi ece of machinery inoperable; the failure to advise supervisor
Kirby of the wet corn leg incident left that machinery "down"
for sone period of tine;, the fat bl ockage had to be cleaned,
and some time and materials were necessarily lost. Al though
it is difficult to objectively assess how critical these m shaps
were to the conpany's operations, | find that Kirby was entirely
sincere in his efforts to keep production going and in his concern
for assuring that his enployees did |ikew se.

9. The failure of the Respondent to produce the naintenance
log for August 15 casts some doubt on whether Lyons was
appropriately held responsible for the incident in question.
However, | do not feel that this omssion is tantamount to
Respondent's having contrived the events in order to fire Lyons.
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Nor do | find Respondent's' efforts to be particularly
cautious in regard to M. Lyons' case -- personnel director
Olar testified that he only reviewed a percentage of the
conpany's termnations, and that he was concerned about the
Lyons' case because he was certain it would end up in hearing --
sufficient evidence to conclude that Lyons was termnated for
his union activities. Respondent's awareness of Lyons' ability
to "stand up" for hinself nmay have provoked the "extraordinary"
caution of Lyons' last weekend. But | fail to find a causal link
bet ween the union activities of Lyons and the ultimte decision
to discharge him

For the reasons stated, | find that it is nore probably
true than not that Lyons was termnated for the reasons alleged
and perceived by the Respondent's supervisory personnel -- to
wit, his failure to follow conpany procedures, inability to
communi cate and poor attitude -- than that Kirby engaged in
a predetermned plan to discover a reason to discharge Lyons.
Al t hough Respondent may not have been unhappy to be rid of
Lyons, and al though his poor attitude nay have been in sone
sense connected to his union synpathies and activities, | find
that under the circunstances supervisor Kirby woul d have
recommended Lyons' dism ssal, and that this dismssal would have
been affirmed by Kirby's superiors regardl ess of Lyons' protected
activity. | therefore recommend that the conplaint be di smssed

inits entirety.
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M. Recormended O der

ITISOOERED that all allegations contained in the

conpl ai nt are di sm ssed.
DATED Septener 29,

1981.

Y ey RV

STUART A. VEIN
Adm ni strative Law
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