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DEA S ON AND CRDER
On February 26, 1982, Admnistrative Law Gficer (ALO

Brian Tomissued the attached Decision and recormended Qder in this
proceedi ng. Thereafter, Respondent, General (ounsel and the Chargi ng
Party each tinely filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Gode section 1146, the
Agricul tural Labor Relations Board (Board) has del egated its
authority inthis nmatter to a three-nenber panel.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings and conclusions of the ALO as nodified
herein, and to adopt his recomended O der, wth nodifications.

A though we affirmthe ALO s concl usi on that Respondent did
not discrimnatorily discharge Qlberto Ganboa, we reject his finding
that Ganboa was not particularly active in the work stoppage during
the surmer of 1980. Ganboa testified that



during the stoppage he spoke to forenan Eduardo Villegas concerning the
reason for the crews concerted action, and tried to speak about it to
supervi sor Jose Duran, who wal ked anay fromhim Duran hinself testified
that Ganboa was "one of the chiefs" in the stoppage. However, we affirm
the ALO s concl usi on that Respondent di scharged Ganboa for

i nsubor di nation rather than because of his protected concerted
activities.

V¢ also reject the ALOs finding that Javier Gegja was not a
strong activist for the Uhited FarmVWrkers of Anerica, AFL-AQ O (UFWor
Lhion), since Geja served for two years as a crew representative whose
duti es included di scussing workers' problens wth Respondent's
nanagenent personnel. However, we affirmthe ALOs conclusion that Gegja
was not denied transfer to the lettuce crew for discrimnatory reasons.

A though we affirmthe ALOs concl usion that Jose Lopez'
allegedly threatening actions on July 14, 1981, are not attributable to
Respondent, we reject his finding that Lopez was a custom harvester, and
note that in making that finding the ALOerroneously relied on a
deci si on whi ch the Board had vacat ed.y Rather, we find that Lopez'
status as a labor contractor or custom harvester need not be deci ded,
because in either case we should apply the principles of ista \Verde
Farns v. ALRB (1981) 29 Cal .3d 307 to establish Respondent's liability

or non-liability for Lopez' conduct. V¢ find that the ALOcorrectly
applied those principles to find that Respondent was not |iable for

Lopez' coercive conduct in

v Sutti Farns (Feb. 19, 1980) 6 ALRB Mb. 11 was vacated in Sutti

Farns (Nov. 23, 1981) 7 ALRB No. 42.
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threat eni ng Jose Bustamante wth a gun, because Respondent had a policy
agai nst anyone carrying guns on its property, it took steps to reiterate
that policy toits forenen and workers shortly after the incident, and
there was no evidence that Lopez engaged in his conduct on Respondent's
behal f nor that Respondent gained any illicit benefit fromthe conduct.
(M sta Verde Farns, supra, 29 Gal.3d 307, 322, 328.)

Goncerning the strike access issue, we find that Respondent
unl awful I y deni ed Unhi on representati ves access to Respondent's
nonstriking workers inits fields on July 27, 1981. A though one
organi zer was allowed into the field at lunchtine on that date, the
Lhion was not given the access to which it is entitled. (Bruce Church,
Inc. (Aug. 10, 1981) 7 AARB Nb. 20.) Furthernore, on August 7, 1981,

Respondent went to court to obtain a Tenporary Restraining Qder which,
denied the Lhion any further strike access to Respondent’'s work sites.
Sufficient evidence was presented at the hearing to show that because of
Respondent ' s extensi ve acreage and the great di stance between sone of
its fields and the public roads, the Lhion had no effective neans of
comuni cation wth nonstriking field workers other than work site
access.

However, we find no viol ation in Respondent’s deni al of
strike access to its packing sheds. General (ounsel presented no
evidence that the Uhion | acked effective alternative neans of
communi cating w th nonstriki ng shed enpl oyees. A though w t nesses
testified that it was difficult to communi cate wth workers entering the
shed sites in cars wth wndows rolled up, that situation is no

different fromone where workers driving through a factory
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gate choose not to talk to picketers near the entrance. The shed sites
herein had two entrances adjacent to public roads, and were not
significantly different fromindustrial sites to which the National
Labor Rel ations Board has traditionally denied direct access by
pi cketers.

Inits exceptions brief, Respondent argues that in denyi ng
strike access it was relying on the authority of ALRBv. Galifornia
Qoastal Farns (.1981) 117 Cal . App. 3d 971, which held that there coul d be

no unfair |abor practice in denial of strike access absent a rul e which

authori zed the taking of access. In Bruce Church, supra, 7 ALRB No. 20,

we held that California Goastal Farns, supra, had no precedential val ue

regardi ng the issue of whether strike access could be granted only by
rule. The situation in this case is sonewhat different fromthat in

Bruce Church, inthat at the tine the access violations in Bruce Church

took place, the Galifornia Goastal Farns Decision had not yet been

i ssued. However, we find that Respondent herein coul d not reasonably

have relied on Galifornia Goastal Farns as authority. At the tine

Respondent deni ed strike access, CGalifornia Goastal Farns was on appeal

tothe Galifornia Suprene Gourt, which later overturned the Gourt of
Appeal decision and affirned the trial court's decision that it coul d
grant limted strike access despite the absence of any Board rul e

governing strike access. (ALRBv. Gidlifornia astal Farns (1982) 31

Cal . 3d 469.) Respondent shoul d properly have relied on the existing
Suprene Gourt authority in ALRB v. Superior Gourt (1976) 16 Cal . 3d 392,

whi ch al l owed the Board discretion to proceed by rule naking or on a

case- by- case basi s.
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Respondent al so argues that prior to the Board s i ssuance of

its Decision in Bruce Church, supra, there existed no decision on record

enunci ating any right to strike access under the Agricul tural Labor
Rel ations Act. Respondent ignores the fact that the sane situation

exi sted when the Board was consi dering the Bruce Church case, and yet a

violation was found. If we were to fol | ow Respondent’ s reasoni ng, the
Board woul d never be able to establish a rule or find a violation based
on a novel factual and/or |egal situation.

A though we do find that a violation occurred and that the
UFWis entitled to an order granting reasonabl e strike access in

accordance with the access granted in Bruce Church, we shall omt from

our O der the usual provisions for mailing of the Notice to enpl oyees
and for the reading of the Notice to be done on conpany tine. V¢ omt
sai d provi sions because Respondent did not totally deny strike access on
July 27, 1981, the only day for which we have found a viol ati on.
CROER

By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent Bertuccio
Farns, its officers, agents, successors, and assigns shall:

1. Gease and desist from

(a) Denying reasonabl e access to Respondent's

fields to any representative of the LUhited FarmVeérkers of America, AFL-
AO(WW or to any other union agent for the purposes of communicating

w th nonstri ki ng enpl oyees while there is a strike
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agai nst Respondent in progress.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Agricul tural Labor
Rel ations Act (Act).

2. Take the followng affirmative actions which are

deened necessary to effectuate the policies of the Act:

(a) During any period when there is a strike agai nst
Respondent in progress, permt access to its fields by UFWrepre-
sentatives or other union agents for the purpose of communicating wth
nonstri king enpl oyees. Said access takers nay enter the Respondent's
property for a total period of one hour during the working day for the
purpose of neeting and tal king wth enpl oyees during their |unch period,
at such location or locations as the enpl oyees eat their lunch. If there
Is an established | unch break, the one hour period shall enconpass such
lunch break. If there is no established | unch break, the one hour period
shal | enconpass the tine when enpl oyees are actual ly taking their |unch
break, whenever that occurs during the day. Access shall be limted to
one UFWrepresentative or union agent for every fifteen workers on the
property. Said access shall continue until a voluntary agreenent on
access is reached by the parties, until the strike ends, or until the UFW
or other certified union ceases to be the certified collective bargai ni ng
representative of Respondent's enpl oyees, whi chever occurs first.

(b) During any period when there is a strike agai nst

Respondent in progress, permt access to its |abor canps
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by UFWrepresentatives or other certified union agents for the
pur pose of communi cating w th nonstriki ng enpl oyees.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(d) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60
days, the tine(s) and place (s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice which
has been al tered, defaced, covered, or renoved.

(e) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate | anguages, to all of its agricultural enpl oyees during
their lunch period and, if necessary, before and/or after working
hours, on Respondent's property, the nonwork tine(s) and place(s) to
be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity during nonwork tine
out si de the presence of supervisors and nanagenent, to answer any
guestions the enpl oyees nay have concerning the Notice or their
rights under the Act.

(f) Notify the Regional DOrector in witing, wthin
30 days after the date of issuance of this Qder, of the steps

Respondent has taken to conply therew th, and continue
FEEEErrrrrrrrr
FEEEErrrrrrrrri
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to report periodically thereafter, at the Regional Drector's
request, until full conpliance is achieved.

Dated: Septenber 28, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 70 8.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Ofice,
the General (ounsel of the Agricultural Labor Relations Board issued a
conpl ai nt which alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found that
we did violate the law during the period of July to August 1979, by
refusing to all ow UFWorgani zers and ot her union agents to take access to
our property during a strike in order to speak to nonstriking enpl oyees.

The Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to decide whether you want a uni on
to represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board;
5. To act together with other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

A whpE

Because it is true that you have these rights, we promse that:

VEE WLL NOT do an%/t hing in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT refuse to allow agents of your certified bargai ni ng _
representative to enter our property at reasonable tines during a strike at
our property so that they can tal k to the enpl oyees who are worki ng.

Dat ed: BERTUCO O FARVG

Represent ati ve Title

If you have a question about your rights as farmworkers or about this
Not1ce, you nay contact any office of the Agricultural Labor Rel ations
Board. Cnhe office is located at 112 Boronda Road, Salinas, California,
93907. The tel ephone nunber is (408) 443-3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

8.
8 ALRB No. 70



CASE SUMVARY

Bertucci o Farns (URWY 8 ALRB Nb. 70

Case Nos. 80-CE 159- SAL
81- CE 332- SAL
81- CE& 94- SAL
81- CE 96- SAL
81- C& 106- SAL
81- (& 108- SAL
80- C& 76- SAL

ALO DEAQ S N

The ALO found that the Enpl oyer had not discrimnatorily threatened,
assaul ted, or di s_charged any of its enployees. The ALOfound that the
Enpl oyer had coomtted an unfair |abor practice by denying striking
enpl oyees and Whited FarmWrkers of Awerica, AFL-QO (LW
representatives reasonabl e access to its premses during a strike.

BOARD DEQ S ON

The Board affirnmed the ALOs conclusion that the Enpl oyer had not
discrimnatorily threatened, assaulted or discharged any of its

enpl oyees, but rejected the ALO s findings that G| berto Garnboa was not
particularly active in the 1980 work stoppage and that Javier CGegja was
not a strong UFWactivist. The Board also rejected the ALO s findi ng
that Jose Lopez was a custom harvester.

The Board found that the Enpl oyer unlawful |y deni ed UFWr epresen-
tatives access to the Enployer's fields, but found no violation in the
Enpl oyer' s denial of strike access to its packi ng sheds. The Board

i ssued an Order granting reasonabl e strike access to its fields, but
omtted fromits Oder the usual provisions for nmailing of the Not i ce
to enpl oyees and for the reading of the Notice to be done on conpany
tine.

* * *

This case sutmary is furnished for infornation only and is not an
official statenent of the case, or of the Agricultural Labor
Rel ati ons Boar d.

* * *



STATE G- CALI FCRN A
BEFCRE THE AGR GQLLTLRAL LABCR RELATI ONS BOARD

Case Nos: 80-CE-159- SAL
80- CE- 322- SAL
80- CE- 76- SAL
81- CE- 94- SAL
81- CE- 96- SAL
81- CE- 106- SAL
81- CE- 108- SAL

In the nmatter of:

BERTUCCI O FARMS,

Resnondent .

and
UFW
Charging Party.
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Appear ances:

Eduardo R Bl anco, Esq.
Salinas, Galifornia, for the
General Gounsel

Dressier, Quensenberg, Laws & Barsaman, by
Lew s P. Janowsky, Esq., of

Newport Beach, Galifornia, for the Respondent
CEQ S ON GF THE ADM N STRATI VE LAWCFH CER
STATEMENT GF THE CASE

BRAN TQM Admnistrative Law dficer:

This case was heard before ne on Gctober 27, 28, 29, 30, and
Novenber 6 and 9, 1981,y in Hollister, Gilifornia.

The Second Anended Conpl ai nt, dated Septenber 3, is based on
seven charges filed by the Uhited FarmVWrkers of Anerica, AFL-A O
(hereinafter the "UFWor Uhion"). The charges were duly served on the
Respondent, Bertuccio Farns, on July 25, 1980; Decenber 11, 1980; June
8, July 14, July 17, August 6, and August 7, 1981.

1/. Al dates refer to 1981, unl ess ot herw se not ed.



The seven cases were consol i dated pursuant to Section 20244 of
the Agricultural Labor Relations Board Regul ati ons by order of the
Regional Drector.

The Arended Conpl aint al | eges that Respondent conmtted
various violations of the Agricultural Labor Relations Act
(hereinafter "Act").

Al parties were represented at the hearing and were given a
full opportunity to participate in the proceedings. The General
Gounsel and Respondent filed briefs after the close of the hearing.

Based upon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunent and
briefs submtted by the parties, | nake the fol | ow ng:

FIND NGS5, ANALYSI S AND QONCLUSI ONS

| Jurisdiction

Respondent is engaged in agriculture in San Benito Gounty,
Galifornia, as was admtted by Respondent. Accordingly, | find that
Respondent is an agricultural enpl oyer wthin the neaning of Section
1140.4 (c) of the Act.

The WFWis a | abor organi zation representing agricul tural
enpl oyees w thin the neaning of Section 1140.4 (f) of the Act, and I
sofind. Il The Alleged Wnfair Labor Practices

The General (ounsel 's Second Amrended Conpl ai nt al | eges, inter
alia, that Respondent, and/or Respondent's agents, interfered wth,
restrained and coerced and is interfering, restraining and coercing its
enpl oyees in violation of its enpl oyees' rights as guaranteed in Section
1152 of the Act by:



1. nor about July 16, 1980, threatened its enpl oyees wth a
handgun for the purpose of coercing, restraining and interfering wth
the rights of its enployees in the exercise of protected Uhion
activities. (80-CE159-SAL)

2. n or about Decenber 9, 1980, threatened enpl oyee, Gl berto
Ganboa, wth a knife because of his participation in protected
concerted Lhion activities. (80-CE332-SA))

3. Oh or about Decenber 9, 1980, discrimnatorily discharged
enpl oyee, QG lberto Ganboa, because of his participation in protect
concerted Lhion activities and for having testified agai nst

Respondent at unfair |abor practice hearings before the ALRB.

(80- (& 332-SAL)
4, O or about May 4, 1981, discrimnatorily refused to:
pronote or transfer Javier Ggja to the | ettuce crew because of his

participation in protected concerted Lhion activity. (80-C&76-SAL)

5. n or about July 14, 1981, brandi shed a weapon to wt:

a handgun at Respondent's enpl oyees in an unl awful and threateni ng
nanner. (81-CE94-SAL)

6. n or about July 16, 1981, attenpted to assault Javier
CGgja with an aut onobi | e on Sout hsi de Road for the purpose of
intimdating, coercing and restraining said enpl oyee in violation
of his rights as guaranteed under Section 1152 of the Act.

(81- (& 96- SAL)

7. CGommencing on or about July 29, 1981, denied represent -
atives of the UFWthe opportunity to effectively comunicate wth its
agricultural enpl oyers by denying themreasonabl e and | imted access to
Respondent ' s work sites wthout there being any other effective
alternative neans of communi cation. (81-CE 106-SAL)

3.



8 O or about August 5, 1981, threatened Ruben Mrtinez in
violation of his rights as guaranteed under Section 1152 of the Act. (81-

CE 108- SAL)
PRELI M NARY FACTS

Respondent is engaged on a year-round basis in the agricul tural business
of produci ng and/ or packing | ettuce, onions, gourds, wal nuts, green peppers,
apricots, tonatoes, squash, cardoon, anise, and sugar beets.

Oh Novenber 17, 1978, the UFWwas certified as the representative of the
agricultural workers at Bertuccio Farns. Thereafter, negotiations ensued
bet ween representatives of the UFWand Respondent. The negoti ati ons were
unsuccessful. On or about July 9, 1981, the Lhion called a strike whi ch was
still ineffect at the tine of the hearing.

As each charge in the conpl aint, when taken al one, arises '|out of
separate and distinct set of facts, each wll be sunmmarized, di scussed and
resol ved, in chronol ogi cal order.

I The Alleged Threat by Jose Martinez to Sri ki ng Enpl oyees
O July 16, 1980, Ramro Perez (hereinafter "Perez"); Mria Jinenez

(hereinafter "Jinenez"); and three or four other UPNrepresentatives arrived
at Respondent's apricot orchard | ocated on Sout hsi de Road. Jose Martinez
(hereinafter "Martinez"), a |abor contract or,gl enpl oyed by Respondent, al ong
wWth his crewwas working at that |ocation. Perez was the president of the
negotiating coonmttee and, at that tine, an enpl oyee of Respondent.

Jimnez was al so an enpl oyee and the secretary of the negotiating coomttee.

2/. The parties stipulated that Jose Martinez was a | abor contractor
enpl oyed by Respondent

4.



The Uhion nenbers were there at that |ocation to hand out
| eafl ets and talk to the workers about the then on-goi ng
negoti ati ons.

Accordi ng to Jinenez, when she and the other UFWnenbers arrived at
the location, Martinez asked themwhat they were doing there. Perez
replied that they were there to hand out fliers and talk wth the
workers. Martinez told themthat they had to have perm ssion from
either Paul or Tina Bertuccio before he would allowthemto gointo
talk to the V\orkers.§/

During the conversation, Perez testified that Martinez noved his
coat back and, as a result, Perez could see a snall, dark
colored gun in Martinez's belt. Mrtinez made no reference to
the gun while he spoke wth Perez, nor did he touch it. Perez
testified that he was "scared" of the gun.

Jinenez testified that Martinez had his hand out at his
wai st, that there was sonething at Martinez's waist, but that
she could not see what it was.

Martinez then | eft the area to go to the conpany offi ces.

In his absence, the UFWnenbers distributed | eafl ets and tal ked

3/. There is a dispute between the parties as to the terns of a post-
certification access agreenent in effect at that tine. According to Tina
Bertuccio, the agreenent allowed access at |unchtine and required a
Lhion representative to tel ephone her prior to taking access. She in
turn would tell the Union the |ocation of the crewto which the Uhion
sought access and al so notify the forenan of the crew Perez clains
that the tel ephone notification was required only when the Uhion did not
know where a particul ar crewwas |ocated. However, Jinenez testified
that they always notified the enpl oyer when they were going to speak to
a crew Under the circunstances, | find that the access agreenent
either required notice or that in practice notice was al ways gi ven.

This conclusion al so explains Mrtinez's conduct at the tine in

guesti on.



to sone of the workers. Martinez returned after a short period of tine.
According to Jinenez, Martinez then went up to Perez and engaged hi min
conversation. Perez testified, however, that he did not talk to
Martinez after he returned. Mrtinez was not called as a w tness.

There was, of course, no verbal threat addressed at any of the
UFWnenbers on the day in question. Mrtinez was sinply stating what
he thought was the access agreenent; that the Union workers coul d not
take access w thout noti ce.

The General Qounsel's position apparently is that the nere novenent
of Mrrtinez's jacket which made visible a gun on Martinez belt
constitutes a threat.:iya However, | amunaware of any case that has so
held. The evidence in this case |l eads ne to conclude that no threat was
ever nade. The evidence is not clear that Martinez noved his jacket in a
threatening manner. GCertainly, he did not call attention to the gun.
Equal ly inportant, Perez nade no comment about the gun at the tine of the
incident. Rather he and his col | eagues went ahead and conpl eted their
mssion of talking to workers and distributing |eaflets. Under these
circunstances, | find that no threat was made. | wll, therefore,
recommend di smssal of this charge.

Il Incidents Involving Gl berto Ganboa

G lberto Ganboa (herei nafter "Gnboa") started working for
Respondent sone tine in 1976. He spent the majority of his tine thinning
and packi ng chiles, onions and potatoes. In 1980, he began working in

the lettuce as a cutter. In My of 1980, he was

g/‘f‘ 1:Thi s charge is not raised in General Gounsel ''s post - heari ng
rief.



el ected crewrepresentative of the | ettuce crew by his co-workers.
Antoni 0 Escobar (herei nafter "Escobar") was el ected his co-
representative.

In the summer of 1980, there was a work stoppage on the | ettuce
crew which resulted in the crew bei ng rel eased fromwork. According to
Ganboa, the reason for the work stoppage invol ved the nunber of boxes
the crew was expected to harvest. In addition, he testified the
stoppage was only one hour in length. According to Jose Qortez, a co-
wor ker, and Escobar, the work stoppage was because the Respondent was
not negotiating in good faith. Escobar testified there were several
wor k stoppages. Wiile the record indicates that Ganboa was one of the
crew representatives in the lettuce crews and that he spoke to Eduardo
Vil legas, a supervisor, regarding the stoppage, the record does not

indicate ny further
11
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activity on the part of Ganboa on the work stoppage.
As aresult of the work stoppage, the whol e crew including

Ganboa, was repl aced. Approximately three nonths after the work
: 4/
stoppage, Jose Duran, a supervisor for Respondent,- sent a note

to Ganboa asking himto go back to work. Ganboa did so, and began
working in the anise and the cardon. He was subsequently transferred to
the lettuce crew It appears that other workers were recal l ed at about
the sane tine, and of those recal |l ed, sone of themcane back to work.

Ganboa was di scharged on Decenber 9, 1930, by Duran. The |ettuce
crewworks in teans of three wth two persons cutting and one person
packing. On the 9th, Gainboa was working with Gortez and Jal aci o Minoz.
Duran had had problens wth | ettuce boxes for the two days prior to the
Oth because the | ettuce boxes were not bei ng packed heavy enough. The
m ni numwei ght of a | ettuce box shoul d be 45 pounds. Lettuce wll tend
toweight less if the lettuce is very soft or conprised nainly of
| eaves.

At approxinately 4:30 p.m on the 9th, Duran and Ines M || egas
(hereinafter "M 11legas"), a supervisor, were watching the workers in the
| ettuce crew when Duran noticed that Ganboa was packi ng very soft
lettuce into a box. Duran told Villegas to go and check the box.
MVillegas weighed the box wth a portable scale in front of Ganboa. The
box wei ghed 34 pounds. Wen Villegas pointed this out to Ganboa, Ganboa
responded to MIlegas wth "bad words." M Ilegas then called Duran over
to where he was standing wth Ganboa. A that point, according to
Duran, the

4/. The Respondent stipul ated that Jose Duran was a super Vi sor.
8.



fol | ow ng conversation ensued:'

A (By Duran) | told him "The job you' re doing i s not

right. Wy do you do that? You re giving us a reason
tofire you."

L®)

And what, if anything, occurred next?

A Hjust said, "WlIl, if you have the authority in this
ranch to fire ne, go ahead you son-of-a-bitch."

Q And what, if anything, occurred after Ganboa said this
do you?

A | told him "If you hadn't answered ne wth those bad
words, | woul d have given you anot her chance, but just

to show you that | have the authority, 1'mgoing to
fire you."

Thi s conversation was corroborated by M| egas.

Ganboa' s testinony, however, set forth a different set of
facts. According to Ganboa, M|l egas said nothing to himthat
day. Wien Duran cane up to speak to him Duran said he was packi ng
lot of tender lettuce and that there was no nore work for him After
Duran told himthis, Ganboa asked for his check.

After Duran di scharged Ganboa, Duran went to the office to jet
Ganboa' s check. Having gotten the check, Duran then returned to the
field and gave the check to Ganboa. A the sane tine, he asked for the
kni fe and boots back from Ganboa. The knife and boots bel onged to
Respondent ; simlar knives and boots are given to each of the nenbers of
the lettuce crew According to Duran, he then put the boots into his
pi ckup. He nmay have kept the knife in his hand in order to cut |ettuce.
After Duran put the boots into his pickup, Ganboa tried to enter the
fields, but Duran stopped himby saying that he no | onger worked there.
Ganboa t hen went hone.

Ganboa' s version of this sequence of events is different
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There is sonme confusion in Ganboa' s testinony as to whet her he turned
over the knife and boots to Duran before Duran went to get the check or
afterwards. In any event, he testified that after Duran put the boots
in his pickup, Duran kept the knife in his hand. As Duranis talking to
Ganboa, Duran kept the knife pointed at Ganboa' s stonmach. Duran said
that, "If | said anything about this, then he and I would set natters
straight outside.” In addition, Ganboa testified that Duran said if he
(Ganboa) did not shut up, then he would hit him FHnally, as Ganboa was
| eaving, Duran said that, "If | said anything, then he (Duran) woul d fix
ne." And that, according to Ganboa, was the end of the conversation.
Escobar, a crew nenber, was present during the "knife incident,” and he
testified that Duran had the knife in one hand wth both arns fully
extended, down by his sides. Duran noved his arns backwards about one
foot. A the sane tine, Duran nade this novenent, he told Ganboa he
wasn't worth a damm, he wasn't good for anyt hi ng.

Paul Bertuccio, Respondent's owner, testified regardi ng
Respondent's disciplinary policies and stated that there was an
unwitten policy that if a worker is not performng satisfactorily'
after three warnings, he can be discharged. He also testified that he
leaves it up to Duran to decide for what reason a worker can be
di scharged. Tina Bertuccio, Paul's wfe and manager, also testified
regardi ng the disciplinary procedures, and she confirned the three-
war ni ngs rul e.

Fnally, Ganboa said that he had testified at three previous ALRB
hearings i nvol ving Bertucci o Farns though he does not recal

when he so testified.
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In order to establish a prina facie case of discrimnatory
di scharge in violation of Section 1153 (c¢) and (a) of the Act, the
General ounsel has the burden of providing by a preponderance
of the evidence that the enpl oyee was engaged in protected activity,
that Respondent had know edge of his enpl oyees' protected activity
and that there was sone connection or causal relationship between
the protected activity and the di scharge. Jackson and, Perkins Rose
@., 5 AARB No. 20. Oce this is established, the burden w il shift
to the enpl oyer to denonstrate that the same acti on woul d have taken
pl ace even in the absence of the protected ; activity. Nshi.

G eenhouse, (1981) 7 ALRB Nb. 18.

Inregard to the events surroundi ng the discharge, | have
decided not to credit Ganboa' s version of the events on that day.
base this finding on Ganboa' s deneanor while testifying as well as
the content of his testinony which was evasi ve, confusing and
contradictory. | credit Duran's version of the discharge.

The General Gounsel points out that in August of 1980,
Ganboa was the "apparent | eader of the crew and the noving force
behi nd this stoppage.” The General (ounsel argues that as a result
of Ganboa' s role in the work stoppage, Respondent di scharged himin
Decenber, 1980.

The record does not reflect that Ganboa was particul arly
active in the work stoppage. True, he was a co-crew representative,;
however, there is nothing in the record indicating what, if any, his
activities were in that rol e during the work stoppages.

Apparently, according to Escobar, a co-crewrepresentative, the

crew was already in agreenent that work stoppage takes pl ace. o

5/. Escobar does not renenber whether Ganboa ever spoke to a
conpany supervi sor or forenan during the work stoppage.
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Thus, Ganboa nay have had a mninmal role to play during that period.

The record indicates that the entire crewwas replaced at tine of
the work stoppage. Sone three nonths after that, all the crew nenbers
i ncl udi ng Ganboa were offered their jobs back. Sone of the crew nenbers
didin fact return to work, including Ganboa. Nothing in the record
i ndi cates that Respondent was obligated to offer enpl oynent back to the
repl aced workers. After Ganboa worked for Respondent for two nonths,
the di scharge i n question occurred.

Uhder the facts as discussed, | conclude that the General Gounsel
has not shown by a preponderance of the evidence that there was a
causal connection between the di scharge and the concerted activity.
The | apse of tine, the fact that Respondent re-hired Ganboa after the
protected activity, the "bad words" by Ganboa to Duran convi nces ne
that the cause of the discharge is directly linked to Ganboa’ s
i nsubordination; and | so find.

Snmlarly wth the knife incident, | do not credit Ganboa' s
testinony. Escobar, the co-crew representative, was present at the
incident, and his version of what took place was inconsistent wth
Ganboa' s testinony. The fact that Duran had the knife in his hand is
not initself critical as over 30 crew nenbers had simlar knives. |
find that Ganboa and Duran traded insults but that no threats were
nmade. In addition, | find that there is no causal connection between
the concerted activity and the knife incident.

Accordingly, | recoomend that this charge invol ving Ganboa be
di sm ssed.

12.



Fnally, wth regard to the charge that Ganboa' s di scharge was
noti vated by Ganboa' s prior testinony at ALRB hearings, | find that the
General (ounsel has presented little or no evidence in support of this

charge and wi |l recormended that this charge be di sm ssed.

[1l  The Refusal by Respondent to Transfer or Pronote Javier Geja :
____tothe Lettuce Oew

Javier (gja (hereinafter "Gegja") first began working on Bertuccio
Farns in 1976. He was enpl oyed two weeks that year. He next worked for
Respondent in 1978 and continued working there until Novenber, 1980,
when he requested a two-week | eave of absence to go to Mexico. He
returned fromMexico at the end of February, 1981, and started work
again at Bertuccio Farns on the first of Mrch and continued to work
there until the strike in July, 1981.

During the tine CGgj a has been enpl oyed by Respondent, he
worked at a nunber of different jobs. He worked in the cardon,
ani se, cabbage and |ettuce. 1In 1980, he asked Duran if he coul d
be transferred to the onion shed. This request was granted after
a one-week lay off fromanother job. Geja remained in the
packi ng shed until his | eave of absence in Novenber, 1980. After

his return in March, he was assigned to the field along wth a

nunber of ot her workers who had previously worked in the onion
shed.

Ceja was a Lhion crew representative in 1980. In 1980, his
duties as crewrepresentative were to distribute literature and
to keep the workers inforned as to the status of the negotiations ,
wth Respondent. He was el ected crewrepresentative of the field
general laborers in May of 1981. Hs duties as crewrepresentative
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in 1981 do not appear in the record.

During the tine he was a crewrepresentative in 1980, he woul d
have occasion to speak to illegas and Duran. Wen asked what he
woul d speak to Duran about, he respondent as fol | ows:

_ "Wl |, for exanple, if some worker wasn't doing the

job right, he (Duran) would cone to ne and say, "If that

worker doesn't straighten out, | wll have to let himgo ..

. ' And further, well, for exanple, if sonme workers wanted

to change jobs, to be noved, he would cone and ask ne if |

would talk to Duran, and | would go and talk to hi mand

ask himabout it."

Duran was aware that Ggj a was a Lhion nenber and al so that he
was part of the Lhion negotiating coormttee, though when he becane
aware of these activities is unclear fromthe record. Duran was al so
aware that Gegja had testified at ALRB hearings invol vi ng Respondent .

Further, inreference to Ggja' s activities, Duran nade the
fol | ow ng responses:

Q (By M. Banco) Od M. Seja (sic) during 1980 cause
probl ens anongst the workers at Bertucci o Farns?

A Several

Q And these involved sone activities on his part on behal f
of the UFV

A It's probable, that's possible.

According to Geja, in 1981, he requested to be transferred to
the lettuce crewon three separate occasions. The first tine was
either in March or April and after Ggja nade his request, Duran said,
"There's no job for you here."

Then later in April, Geja renewed his request and agai n he was
turned down with Duran saying, "There's no roomfor you there."
Fnally in My, Geja renewed his request again. This tine, Ggja
asked why there was no roomfor himin the |l ettuce
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crew when Ranon Escobar, anot her worker, was assigned there, and
Ranon had only worked one year for Respondent. According to Gg a,
Duran said, "I can't change you any place. You go and talk to
Tina." Cgja also clains Duran said, "Because you have created
alot of problens here in this ranch.™

Ceja also clains to have asked for a transfer to the | ettuce
crewin 1979 and several tines in 1900, each tine w thout success.§/ He
distinctly renenbers that he nade such a request on the day the | ettuce
crew was rel eased for work stoppages, whi ch woul d have been i n August,
1980. However, it was only in July that he had nade a request to go to
t he oni on shed whi ch was grant ed.

Curan testified that Geja had only asked hi monce about a transfer
into the lettuce crewand that was in May, 1981. In response to Ggja's
request, Duran told himthat he did not knowthat Ggja was interested in
working in the lettuce. Wen CGegj a asked Duran why Ranon Escobar was
given a job cutting | ettuce when he had no experience, Duran testified
that Escobar's uncl e asked on his behal f, and he gave hi ma chance. He
told Ggja that he had a book of experienced workers and that if Gegja was
interested to go talk to Tina Bertuccio. Tina Bertuccio testified ‘- that
sone tine early in June, Ggja carne to see her about transferring to the
| ettuce. According to her, she was surprised that Ggja wanted to work in
the lettuce fields because she was under the inpression that he wanted to
work in the onion shed. She told Geja that she did not think that Duran

had an openi ng

6/. CGeja testified that in Novenber, 1979, he worked cutting
lettuce to put in the bins, not for packi ng boxes, which is a
different position than at issue here.
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inthe lettuce fields at that tine.

The Respondent has a policy of assigning to the lettuce fields
those workers with prior experience. |f there are no workers wth
experience, then workers wth no experience are offered positions
there. Had Ggj a been assigned to the | ettuce crew and the work was
steady, his pay woul d have increased by $100 per week.

Proving a prima facie case of discrimnatory refusal to pronote or
transfer inposes upon the General (ounsel the sane burden as a
di scharge di scussed above. The General (ounsel nust show by a
preponder ance of the evidence that the enpl oyee was engaged i n
protected activity, that the enpl oyer had know edge of the protected
activity and that there was a causal connection between the refusal to

transfer and the protected activity. Jackson and Perkins Rose Gonpany,

supra.

Wil e the General Gounsel in his post hearing brief characterizes
Cegja as a strong Lhion activist, there is nothing in the record to
support such a characterization. True, he had been el ected as crew
representative in 1980 and 1981, but the record indicates that his
duties there in 1980 were |imted to distributing sone | eafl ets and
talking to workers. Hs contacts wth Duran and Vill egas, as he
described themin his testinony, were in the nature of cooperation wth
nanagenent .

The timng of the denial of his requests for transfer to the
| ettuce crew does not appear to show any di scrimnatory notivation on
the part of Respondent. 1In 1979, Geja made his first request to be
transferred to the lettuce crew In 1980, he nmade the request several
tines. In addition, that sane year, he al so
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requested a transfer to the onion shed which was granted. As Ggja
admts, the work is easier in the onion shed than in the fields;
and, therefore, this transfer was a desirabl e one.

The transfer to the onion shed was al |l oned even t hough Duran
qui te obvi ously knew of Ggja’'s Lhion activities. There is no evidence
that Duran was treating Unhion nenbers differently fromnon-Uhion
nenbers. Ranon Escobar was a Lhi on nenber, however, he was pl aced on
the crewat the request of one of his uncles, and Duran decided to
accede to that request. No other inexperienced worker was pl aced on
the lettuce crewduring the tine in question. The nere fact that Ggja
was a Uhion nenber or even a crew representative does not in itself
give Ggja any right to work in the | ettuce crew

According to Ggja, he nade nunerous requests to be transferred
into the lettuce crew, both before, so far as the record shows, any
i nvol venent wth the Uhion, and afterwards. Hs treatnent by Duran
did not change; he was denied his request: to transfer because of
Respondent ' s | abor requirenents at the tine of the request.z/ Wi | e
there are suggestions that nore was at stake in the rel ati onshi p
between Gegj a and Duran, nanely Duran's anbi guous answers rel at ed
above, nothing appears in the record of any substantive nature what,
if any, problens Cegja caused Respondent, either during Duran' s

testinmony or Ggja' s

7/. Helasio Minoz, a wtness and worker called by the General

Qounsel , testified that he nade three requests to transfer to Duran
prior to receiving a transfer into the lettuce crew though the record
I ndi cates that he was an experienced | ettuce cutter, having first
started in the lettuce in 1978, and naking his requests for transfer
in 3980. The denial s were apparently based on Respondent's | abor
needs.
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testi nony. g

Duran had the responsi bility for assigning the workers into
positions where they were needed. The record indicates that nany of
Respondent ' s enpl oyees were assigned to different parts of
Respondent ' s operations fromtine to tine including Ggja. General
Gounsel ''s position appears to be that Respondent is sonehow obl i gat ed
to accede to Ggja' s transfer request nerely because Geja desires it.
However, Board precedent is to the contrary. In Rod MLellan Go., 3
ALRB No. 71 (1977) at pp. 2-3 the Board hel d:

. . . An enployer has a fundanental right to assign
duties and arrange work schedul es i n accordance
wth its best judgment. Absent contractual
restrictions, the tine, place, and nanner of

enpl oynent are enpl oyer decisions. [Qtation
omtted] It is not wthin our province to disturb
such enpl oyee deci sions absent proof that the

assi gnnent was intended to inhibit the exercise of
section 1152 rights or that the adverse effect of
the charge on enpl oyee rights outwei ghed the

enpl oyer' s busi ness justification.

Accordingly, I find that the General Gounsel has not sustai ned
his burden of proof by a preponderance of the evidence that Geja's
protected activities were a notivating factor in Respondent’'s failure

to transfer Ggj a and recommend di smssal of this charge.

IV Incident Involving Jose Lopez Brandi shing a Handgun at
Respondent ' s Enpl oyees

8. | donot credit Ggja' s testinony where he states that when he
nade hi s reguest for transfer in My, Duran responded in part that,
"You created al ot of problens on this ranch.” It appears peculiar
that of the nunerous requests for transfer that Geja testified he

nade to Duran, it is only the one in issue where

Geja clains Duran nade a reference to "probl ens. "
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A Jose Lopez

Respondent, in 1981, began its annual harvest of apricots as
usual , picking the apricots by hand wth workers supplied by Jose
Martinez, a labor contractor. After the harvest had been under way for
four to six days, the Lhion called a strike. Uhable to continue the
harvest by manual picking, Paul Bertuccio accepted an offer by Jose
Lopez (hereinafter "Lopez") to harvest the apricots by nachine.

The record is uncl ear as to who owned the apricot harvesting
nachines. Tina Bertuccio credibly testified that Respondent neither
owned nor |eased any apricot harvesting nachi nes while Lopez was on
Respondent's farm The General Gounsel produced several w tnesses that
clained Lopez told themhe did not own the nmachi nes. However, that
evi dence does not elimnate the possibility that Lopez may have rented
or |eased the machines. In viewof the fact that Respondent did not own
or | ease the nachines, the short tine invol ved to conpl ete the harvest
and Paul Bertuccio' s testinmony that he contracted with Lopez to conpl ete
the harvest, and that none of Respondent’'s enpl oyees were invol ved in
the harvest except for Correra, a fair inference can be drawn that Lopez
suppl i ed nachi nes to harvest the renai ning apricots on Respondent's
property. Robert Gorrera (hereinafter "Correra"), Respondent's forenan
nornal |y in charge of the apricot harvest, testified that his duties
changed during the tine Lopez was harvesting the apricots fromhis
duties in prior years. In prior years when Martinez was brought in as a
| abor contractor, Gorrera woul d oversee the work of Martinez. Among his

duties then were to give Martinez instructions, to
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watch Martinez's crew totell themif the proper fruit in terns of
ri peness were bei ng pi cked, to see that workers did not break branches,
and to see that the pickers were not dropping too nuch fruit on the
ground. In addition, he sawthat the crew had enough boxes to put the
frut in. After Lopez cane in, Correra' s job changed radically. He did
not tell Lopez or the workers what to do. He was limted to bringi ng
bins to the field for Lopez's crew (Qorrera also testified that he was
not famliar wth the apricot harvesting nachines, and, in fact, had not
seen thembefore Lopez started using them (orrera further testified he
had no communi cation wth either Lopez or the ten or twel ve nen Lopez
brought in to operate the machi nes.

B. The Qun Incident

Jose Bustanante (hereinafter "Bustamante"), a Bertuccio Farm
enpl oyee for over 18 years, joined the strike called by the Uhion on
July 9th. Bustanante testified that on July 12th, he was a nenber of a
pi cket |ine outside Respondent's apricot orchards when he was approached
by a man whomhe did not know This nan engaged hi min conversation and
invited himinto the orchard. Bustanante declined this invitation, and
In the course of their conversation, the man pointed a pistol at
Bustamante and order himto drop a UFWflag he was carrying. Bustanante
did so. The incident ended when the rest of the pickets cane towards
Bustamante, and the man put his pistol back into his belt and left.

Jose Sandoval, a striking Bertuccio Farmworker, was al so on the
picket |ine that day, though he testifies that the incident took place
on July 14th. Sandoval corroborates the testinony of Bustamante on the

I ncident and was able to identify the person
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wth the gun as Lopez. Lopez was not called as a wtness by either)
party.

Tina Bertuccio heard sone tine after the incident that Lopez was in
possession of a pistol. After learning of this accusation, Tina
Bertucci o confronted Lopez as fol | ows:

"Wl |, that afternoon when they brought the nmachines in to
clean themand to wash them | approached him and | told him

what | heard, and | told himthen that | would not have any of

hi s peoE! e, whoever they were that to have any guns or knives

or anything because | wouldn't tolerate that, and if | find out

that he did, that he wouldn't be able to finish the job."

She al so caused to be distributed to all enpl oyees and forenen
on the farma letter, dated August 5, signed by Paul Bertuccio,
outlining the conpany's policy on carrying weapons. This letter is in
evidence as General Qounsel's Exhibit 7. The letter essentially
states the Respondent’s policy on weapons as follows: Neither
workers or forenen are permtted to possess firearns or weapons whil e
working for Respondent. Any worker or forenman found i n possession of
a weapon or firearmw || be i medi ately di scharged.

The testinony regarding this charge is al nost all uncontro-
verted, and | find the wtnesses who testified on this charge
credi bl e w t nesses.

Respondent argues that Lopez was a custom harvester and, therefore,
the acts of Lopez cannot be atributable to Respondent. The General
Gounsel on the other hand clai ns that Lopez was sinply anot her | abor
contractor and, therefore, Respondent is liable for 25 Lopez's conduct.
In addition, General (ounsel al so argues that Respondent woul d be |iabl e
under the doctrine enunci ated under

Vista Verde Farns v. Agricultural Labor Rel ations Board, (1981)

29 Gal. 3d 307. 21.



Turning first to the i ssue regardi ng customharvester. The Board
has in several cases considered the distinction between a custom
harvester and | abor contractor, nost recently in Sutti Farns, 6 ALRB
No. 11 (1980). The Board in the Sutti Farns case stated that:

"I'n previous cases requiring the Board to deci de whether a
particul ar business entity shoul d be considered a | abor
contractor or a customharvester, we have not |ooked to any
single factor but rather to the whole activity of the
entity whose status is in question. [Otation omtted]
However, in all such cases one or both of the follow ng
condi tions has been consi dered essential to the custom
harvester status: the providing of specialized equi pnent
and the exercise of managerial judgment in the cultivation
or harvesting of crops. See, eP, Kot chevar Brothers, 2
ALRB No. 45" (1976); Jack Stowells, Jr., 3 ALRB No. 93
(1977); the Jarin Conpany, 5 ALRB No. 4."

Applying the teachings of the Sutti case to the case at bar, | find
that Lopez is a customharvester. Lopez provided specialized equi prent
along wth the crew necessary to operate sai d equi pnent. The equi pnent was
not nerely sinple itens such as staple guns, staple wire and water cans,

i tens whi ch the Board has found not to be specialized equi pnent. The
Garin Gonpany, (1979) 5 ALRB No. 4. Rather, Lopez provi ded sophisticated

equi pnent described by Gorrera as bi g machi nes w th canvases on t hem whi ch
woul d seal up a tree and knock down the fruit. After the fruit was on the
canvas, elevators would transport the fruit to bins.

Gorrera, Respondent's only enpl oyee having any contact with the
apricot harvest after the strike started, testified credibly that he,
hi nsel f, had no know edge about how to operate the equipnent. In
addition, the record is quite clear that Lopez exercised nanageri al
control over the harvest. Once Paul Bertuccio
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deci ded upon using Lopez to harvest his apricot orchards, his nmanageri al
responsibilities, in contrast to earlier harvests, ceased. Neither Paul
Bertuccio nor Gorrera had to nake deci sion regardi ng whether the fruit
was properly ripe for harvest, as the nachine was unable in any event to
di stingui sh between the ripe and unripe fruit. Rather, the nmanageri al
responsi bilities then revol ved around the operation and control of the
nachi nes, duties that quite naturally fell to Lopez as they were his
nmachine: and his crew Accordingly, under the facts of this case, |
find that Lopez was a custom harvester.

Respondent argues that if Lopez is found to be a cust om harvester,
ltability wll not attach to Respondent as Lopez is a separate
agricultural enployer. No authority is cited for this proposition.

Under the |iberalized agency theory set forth in Mista Verde Farns,

supra, Respondent may still be liable for

Lopez's conduct. The test as enunciated in the ista Verde Farns is as

fol | ows:
"... even when an enpl oyer has not directed,
authorized or ratified i nproperly coercise actions
directed against its enpl oyees, under the ALRA an
enpl oyer nay be hel d responsible for unfair |abor
practice purposes (1) if the workers coul d
reasonabl y believe that the coercing individual was
acting on behal f of the enployer or (2) if the
enpl oyer has gained anillicit benefit fromthe
m sconduct and realistically has the ability either
to prevent the repetition of such msconduct in the
future or to alleviate the del eterious effect of
such msconduct on the enpl oyees' statutory
rights.” M sta Verde Farns, supra, at p. 322.

Applying this test, | find that no evidence was entered, into the
record wherein either Bustanante or the other pickets coul d reasonably

bel i eve Lopez' s conduct regarding the gun was either
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engaged in on the enpl oyer's behal f or reflects enpl oyer's policy,
nor do | find that Respondent gained any illict benefit from
Lopez's conduct. Accordingly, | wll recomend di smssal of this
char ge.

V Incident Involving Kenny d bson and Javier Ggja on or about
July 16, 1981 6

Kenny G bson (herei nafter "G bson") has been enpl oyed by Respondent
as a forklift operator for over two years. He has had the sane job
duties since he started working at Bertuccio Farns. He operates a
forklift around the packing shed area and of fice. Wen Paul and Ti na
Bertuccio are not in the office, he is responsi bl e for taking phone
nessages. G bson is paid the same hourly rate as the other three or
four forklift drivers that work near the packing shed area. S nce being
enpl oyed at Bertuccio's, he has not hired or fired anyone. He does not
tell the other forklift drivers howto do their job. He does, however,
relay orders to themfromtine to tine.

The strike at Bertuccio Farns had been in progress for a week at
the tine of the alleged incident. On July 16, Ggja, Gswal do Perez and
ten to twelve of their friends were crossing Sout hsi de Road when Cgj a
and Perez noticed a yel |l ow pi ckup driven by G bson headed towards t hem
Wen they first noticed the pickup, it was noving at a slow rate of
speed. However, as the pickup approached them it accel erated. Gswal do
Perez then grabbed Ggja and pul l ed himout of the path of the oncom ng
pi ckup just as the pickup passed them The pickup mssed Geja by a
foot. As dbson passed Cegja, he nade an obscene gesture to him

d bson admts bei ng on Sout hsi de Road and driving by Ggj a.
24.



However, as he renenbers the incident, he was driving at a nornal rate
of speed when he approached CGeja. Cgja then stopped in the mddl e of
the road and bent down to scratch his ankle. As he did so, he used his
other hand to give dbson "the finger." According to G bson, after Ggja
did not nove, dbson had to maneuver his vehicle around Ggja. He
estinmated the cl osest he canme to Geja was ten feet.

Based upon ny observation of the denmanor of G bson, | have
decided not to credit his testinmony regarding this incident.
Rather, | credit the testinony of Ggja and Gswal do Perez. Havi ng
found that the incident took place as alleged by the General
Gounsel, | nowturn to the question of Respondent’'s liability for
@ bson' s conduct .

The evidence clearly established that d bson was not a

supervisor. Labor Gode Section 1140.4 (j) provides that:

"The term' supervi sor' neans any i ndivi dual
having the authority in the interest of the
errPI oyer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign,
reward, or discipline other enpl oyees, or

the responsibility to direct them or to
adjust their grievances, or effectively to
recommend such action, if, in connection wth
foregoi ng, the exercise of such authority is
not of a merely routine or clerica nature,
but requires the use of independent judgnent."

The evi dence shows that G bson was one of several forklift drivers
who occasi onal | y answered t he tel ephone when the Bertucci os were absent
fromthe office. H had no authority to hire, fire, suspend or
di scharge any enpl oyees. (nh occasion, as part of his duties to take
phone nessages, he relayed orders to other forklift operators. Quite
clearly, under these facts, G bson was not a supervi sor.
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Respondent argues that "an enpl oyee's conduct wll only be
attributable to the enpl oyer if the enpl oyee in questionis a

supervi sor," citing Anderson Farm Gonpany, 3 ALRB No. 67 (1977).

However, the Board in the Anderson Farm Conpany case did not rul e on

the issue of an enployer's liability for a non-supervisorial enployee' s
conduct. FRather, the Board held, inter alia, that a certain enpl oyee
was a supervisor, and, thus, his conduct was attributable to the
enpl oyer.

In Superior Farmng Conpany, Inc., 7 ALRB Nb. 39, the Board rul ed

directly on the issue of whether non-supervisors can effectively bind
an enployer. dting Vista Verde Farns v. ALRB, supra, and Perry
Aants, Inc., (1979) 5 ALRB No. 17, the Board resol ved the issue in the

affirnati ve adopting the test set forth in Mista Verde Farns, supra,

referred to in the Lopez charge above, nanely, that an enpl oyer nay be
hel d responsi bl e for unfair |abor practice purposes for any inproperly
coer ci ve actions whi ch enpl oyees nay reasonably believe were either
engaged in on the enpl oyers behal f or reflect the enpl oyers policy or
If the enployer gained an illicit benefit fromthe msconduct. Nob
evi dence was introduced to indicate that the enpl oyees coul d reasonabl y
bel i eve d bson's conduct was on the enployer's behal f or reflects
enpl oyer policy, nor was there evidence introduced on any illicit
benefit gained by the enpl oyer. Rather, the evidence indicates that
A bson' s conduct was a spont aneous, one-tine occurance of a personal
nat ur e.

Accordingly, | find that dbson's conduct is not attributable to
the Respondent and recommend di smssal of this charge.
M Threat to Ruben Martinez
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Ruben Martinez (hereinafter "Ruben"), one of Respondent's
enpl oyees, then on strike, testified that on August 5, 1981, around
4:35 p.m, he and Marcel i no Ronero (herei nafter "Roraero") were on
their way to Saul MIlegas's (hereinafter "Saul ") house to borrow a
pai nt gun when they were stopped by Duran. Saul lives with his father,
Ines Mllegas, a Bertuccio Farmforenan, on farmproperty.

Four wtnesses testified as to what happened after Ruben entered
Bertuccio Farns property on his way to the Vill egas house.

According to Ruben, three vehicles bl ocked the roadway as he
was driving toward the ill egas house, As he approached the
vehi cl es, he saw Duran, M|l egas and Manual Arrerola engaged in
conversation. He stopped his car and asked Duran for permssion to pass.
He told Duran he wanted to go and see Saul. Duran asked himif he knew
he was on Bertuccio property. Ruben replied in the affirnative. Duran
then said that "he al ready knew how thi ngs were going wth the strike and
wth Bertuccio.” Ruben again said yes. Duran then went to his pickup
and tal ked to soneone on his (B radio. After speaking on the radio, he
told Saul he could pass. Duran also told Arreola to nove his station
wagon out of the roadway. Duran then went to his pickup and took out a
nachete. Duran took the nachete and nmade a crossing notion wth it
toward the ground. He did not say anything as he was doing this. After
that, Ruben said he drove to Saul's house. FRonero then got out of the
car and went to Saul's door. (ne of Saul's sisters said he wasn't there.
Ronero | eft the doorway and got back into the car. He drove back to

where Duran was. The road was bl ocked.
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Ruben st opped and told Duran he wanted to get out. Duran said no;
that Paul Bertuccio wanted to talk to him Ruben said okay that he
would wait for him Ruben then exited the car and went up to Duran to
talk. Duran told himhe had a machi ne gun and that "he was going to
kill four or five, he didn't care if he had to spend the rest of his
lifeinjail." Ruben understood the four or five neant four or five
strikers. Ruben did not respond. After the conversation, Paul and Tina
Bertuccio arrived. Paul Bertuccio asked Saul if he knew he was on
private property, and Saul said he knew but that Duran had | et hi mpass.
The sheriff arrived shortly thereafter and Ruben then | eft.

The General (ounsel called Fonero to testify and he essentially
corroborated the testi nony by Ruben.

Duran's version of the above events is different. According to
Duran, he was working in the corn wth his nachete when he saw a vehicl e
enter onto the Bertuccio property. He clains he did not stop Ruben nor
tal k to hi mwhen Ruben was on his way to the Villegas house. Hs
testinony regarding Vill egas' contact wth Ruben i s sonewhat uncl ear.
Heinitally testified that he saw M Il egas talking to Riben. He then
changed his testinmony and said Villegas only told himhe was tal king to
Ruben.

M|l egas, however, testified that Ruben did not stop nor did he
talk to himas Ruben drove onto Bertuccio Farns property. M|l egas saw
the vehicle go pass him then up to the front of his house, where it
then proceeded to turn back around at a very slowrate of speed.
According to Millegas, the vehicle did not stop at his house. After
Ruben turned around, Duran called Paul Bertuccio on the (B radio. Duran

stopped Ruben as he was drivi ng
28.



out and asked himif he realized the ranch was on strike, that

Ruben was involved in it and that they were on private property. He al so
told themthat Paul Bertuccio was comng and that they woul d have to
wait.

So far as the nachete incident is concerned, | find no threat was
nade. Wiile the General (ounsel's position at the hearing seened to be
that Duran threatened Ruben wth the nachete, he does not argue this
point in his post-hearing brief. BEven under Ruben's version of the
facts, | would not find a threat. According to Ruben, Duran swung hi s
nachete tw ce towards the ground while Ruben was in his van. Duran did
not say anything when he did this. | fail to see how these facts anmount
to athreat.

So far as the alleged reference to the nachi ne gun i s concerne
| do not credit the testinony of Ruben and Ronero based upon their
deneanor while testifying. Their reference to the nachi ne gun
and killing or shooting four or five appeared nore rehearsed than
truthful. Accordingly, I wll recommend dismssal of this charge.

M The Denial of Access

As indicated earlier, the Union went on strike on July 9, 1981. It
appears that for the next nonth, the Uhion set up pickets at sone of
Respondent's work sites. In addition, the Uhion took access at two
| abor canps where sone of Respondent's workers |ived.

The record is clear that so far as the |abor canps are concerned,
there was no denial of access to the Uhion.

During July, in addition to picketing, the Uhion tried to
talk to non-striking enpl oyees as they entered Respondent's work
site, This effort, however, was not very successful as the work
sites were sone di stance fromthe public road where the Uhion
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representati ves were |ocated. In addition, the non-striking workers
woul d drive onto Respondent's property wth their cars wthout stopping
where the Lhion representatives were. As a further neans of
communi cating wth non-stri ki ng enpl oyees, the Unhion used bull horns at
Respondent ' s packi ng sheds to speak wth the workers. Wiile the Uhion
felt that this was effective initially, Respondent soon stacked bi ns near
the entrance to the packing sheds creating a barrier between the Uhion
representatives and the workers. O July 27, the Lhion tried to take
access at Respondent's packing shed. After sone discussion with Tina
Bertucci o, one Lhion representative was al |l oned access to the non-
striking workers at |unchti ne.

O August 6, the Lhion agai n asked for access to the work site

Paul Chavez called Tina Bertuccio in the norning on that day and

request ed access, and Tina Bertuccio said no. The Uhion then attenpted
access around noon of that day. They were refused access. A nunber of
Lhi on nenbers were arrested. The Respondent sought and recei ved a
tenporary restraining order fromthe San Benito Gounty Superior Gourt on
August 7, barring access to Respondent's work site.

In the third week of August, the tenporary restrai ning order was
vacated. S nce that tine, the Uhion has not been restrained inits
access, and the evidence indicates that they have in fact had access to
Respondent's work site, though the terns of the access does not appear
in the record.

The parties are in agreenent that the Union is entitled to work-
site access during a strike pursuant to the Board decision in Bruce
Church, Inc., and UIFW 7 ALRB No. 20.
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Respondent asserts three affirmati ve defenses to their denial of
access to Uhion.

Respondent first argues that the Uhion had effective, alternative
neans of communi cating w th Respondent’s non-striking enpl oyees since
the strike started. By alternati ve neans, Respondent apparently refers
to the fact that the Uhion had access to | abor canps that sorme non-
striking enpl oyees resided at. In addition, Respondent also refers to
bul | horns and picketing and possibly a list of enpl oyees given the
Lhion by the labor contract So far as the access to the |abor canp is
concerned, the evidence is uncontroverted that only sone of Respondent's
non-striking workers resided there, along wth a nunber of enpl oyees who
did not work for Bertuccio Farns. |, therefore, find that this access
to | abor canps was not an effective, alternative means of communi cating
wth all of Respondent’'s non-striking enpl oyees.

As for the other "neans" available to the Lhion, these are very

simlar to the neans the Board in the Bruce Church, Inc., supra, case

hel d was insufficient, alternative neans of comuni cati on.
I, therefore, find no nerit to this affirnative defense.

The Respondent al so asserts as an alternative defense that "UW
representati ves were lawfully restrai ned fromtaki ng access to
Respondent ' s work sites,” However, the evidence established that access
was deni ed on August 6, and the Tenporary Restraining O der not issued
until August 7; and, therefore, this defense is wthout nerit.

Hnally, Respondent argues that they relied on Galifornia

Qoastal Farns, (1981) 117 Cal. App. 3d 971. Respondent argues

that at the tine they denied access, Goastal Farns, supra, was in
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full force and effect and they, therefore, relied onit. However, in

the Bruce Church case, the Board held that Galifornia Guastal Farns did

not have precedential value in regards to the issue of whether there
could be an unfair |abor practice in the denial of strike access absent
a rule which authorized the taking of it. Rather, the Board found that
the issue was controlled by the preemnent authority of Agricul tural

Labor Relations Board v. Superior Gourt, (1976) 16 Gal. 3d 392, which

allowed the Board to decide whether to proceed by rul e naki ng or case by
case basis. Accordingly, | find this affirmati ve defense to be w t hout
nerit. For all of the foregoing reasons, | find that Respondent vi ol at ed
Section 1153 (a) of the act by denyi ng reasonably access to Union
representati ves and striking enpl oyees at its premses fromJuly 29 to
August 6 and that such denial interferred wth the rights guaranteed to
enpl oyees by Section 1152 of the Act.
Accordingly, | hereby issue the foll ow ng reconmended O der:
CROER
Respondent, Bertuccio Farns, its officers, agents, successors,
and assigns, shall:
1. Gease and desist from
(a) Denying reasonabl e access to Respondent's premn ses,
i ncl udi ng | abor canps, to any UFWrepresentatives or other Uhion agent
for the purpose of communicating wth non-striking enpl oyees while there
Is astrike in progress at Respondent's prem ses.
(b) Inany like or related nanner interfering wth,
restrai ning and coerci ng enpl oyees in the exercise of their rights to
self-organi zation, to form join or assist |abor organi zations, to

bargai n col |l ectively through representatives of their own
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choosi ng, and to engage in other concerted activities for the purpose of
col l ective bargaining or other nutual aid or protection or to refrain
fromany and all such activities.
2. Take the followng affirnmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) During any period when there is a strike in

progress at Respondent's premises, permt access to its premses by UFW
representati ves or other Unhion agents for the purpose of communi cating
W th non-striking enpl oyees. Said access takers nay enter the
Respondent ' s property for a period not to exceed one hour during the
working day for the purpose of neeting and tal king w th enpl oyees duri ng
their lunch period, at such location or |ocations as the enpl oyees eat
their lunch. |If there is an established | unch break, the access period
shal | enconpass such lunch break. |f there is no established | unch
break, the access period shall enconpass the tine when enpl oyees are
actual ly taking their |unch break, whenever that occurs during the day.
Access shall be [imted to one UPWrepresentative or Uhion agent for
every fifteen workers on the property. Said access shall continue until
a voluntary agreenent on strike access is reached by the parties or until
the Uhi on ceases to be the coll ective bargai ning representative of
Respondent ' s enpl oyees, whi chever occurs first.

(b) During any period when there is a strike in progress;,
permt access to its labor canps by URWrepresentatives or ot her
Lhi on agents for the purpose of communi cating wth non-striking
enpl oyees.

(c) Sgnthe Notice to Agricultural Enpl oyees attached here

to and, after its translation by a Board agent into appropriate

33.



| anguages, reproduce sufficient copies in each language for the
pur pose set forth hereinafter.

(d) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and place (s) of posting to be determned by the
Regional Drector, and exercise due care to replace any copy or copies
of the Notice which nay be altered, defaced, covered, or renoved.

(d) Ml copies of the attached Notice, in all
appropriate languages, wthin 30 days after the date of issuance of
this Oder, to all enployees by Respondent at any tine during the
period fromJuly 27 until August 6.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tines and
pl aces to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full
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conpl i ance i s achi eved.

Dated: February 26, 1982

BR AN TQM
Admnistrative Law Gficer
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Ofi ce,
the General (ounsel of the Agricultural Labor Relations Board 1ssued a
conplaint that alleged that we had violated the law After hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the lawin 1981 by refusing to all ows U”Worgani zers and ot her uni on
agents to take access to our property during a strike in order to speak to
nonstri ki ng enpl oyees. The Board has told us to post and publish this Notice.

V\ﬁ wll do what the Board has ordered us to do. Ve also want to tell you
that:

The Agricultural Labor Relations Act is alawthat gives you and al |
farmworkers these rights:

1. To organi ze your sel ves;

2. To for, join, or help unions;

3. Tovote in a secret ballot election to deci de whether you want a
uni on to represent you, _ _

4. To bargain wth your enpl oyer to obtain a contract covering your
wages and working conditions through a union chosen by a
na ority of the enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:
VE WLL NOr refuse to allow agents of your certified bargai ning

representative to enter our property at reasonable tinmes during a

strike at our property so that they can talk to the enpl oyees who
are wor ki ng.

Dat ed: BERTUCO O FARVG

Representati ve Title

If you have any questions about your rights as farmworkers or this Notice,
you nay contact any office of the Agricultural Labor Rel ations Board. Qne
office is located at 112 Boronda Road, Salinas, Galifornia 93907. The

t el ephone nunber is (408) 443-3160.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI FEMOVE R MUTI LATE
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