Lamont, California

AGRICULTURAL LABOR RELATIONS BOARD

LEO GAGOSIAN FARMS, INC.,

Employer,

Nt N e N e i e e et e e

Case No. 81-RC-6-D

8 ALRB No. 99

DECISION AND CERTIFICATION OF REPRESENTATIVE

Following a Petition for Certification filed by

United Farm Workers of America, AFL-CIO (UF¥W) on August 3,

the

l981,l/

the Regional Director conducted a representation election among

the agricultural employees of Leo

or Gagosian) on August 10, 1981.

showed the following results:

1=

Gagosian Farms, Inc. (Employer

The official Tally of 3allots

GFW 84
Jc Union . 57
Unresolved Challenged Ballots . . . . 23
Total 164
The Emplover timely filed post-election objections, one

of which was set for hearing.

Investigative Hearing Examiner (IHE) Ismael A.

A hearing was conducted before

Castro who there-

after issued the attached Decision in which he recommended the

1/

All dates herein refer +o 1981 unless ctherwise stated.



Agricultural Labor Relations Bocard (Board or ALRR) dismiss the
Employer's objection and certify the UFW as the collective

bargaining representative of the Emplover's agricultural employees.

-

The Employer timely filed exceptions to the IHE's Decision and

, and the Urw f£iled a brief in response to

Pursuant to the provisions of Labor Code section 1146,%

the ALRB has delegated its authority in this matter to a three-

The Board nas considered the objection, the record and

1

ight of the exceptions and briefs and has

|-

the IHE's Decision in
decided to affirm the rulings, findings, and conclusions of the
IHE as modified herein.

Gagosian grows table grapes on approximately 500 acres

in the Lamont-Arvin area. His 1981 harvest began on July 3 and

the UFW becan its organizing efforts on July 13. Gagosian began
laying off his harvesting crews on July 29. At the time the UFW
filed the Petition for Certification on August 3, between 40 and
50 agricultural émployees were working.=  The Emplover seeks to
have this Board set aside the representation election held on

August 10 on the ground that the results of the election are

© inadeguate notice to eligible voters

ot
3]

nconrepresentative due

L1777 77777777

2 . - . - . . , ;
—/All sectlion re:ierences herein refer to the California Labor
Code unless otherwise indicated.

3 - . . ,
—/The Employer does not contest the Regional Director's determi-
nation as to peak or showing of interest.

8 ALRB No. 99 5
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which resulted in a low voter turnout.

+
+-

"

Low voter turnout, standing alone, is not a basis upon
which this Board will set aside an election. An election is
deemed to be representative where there is sufficient notice, the

voters are given an adeguate opportunitv to vote, and there is no

evidence of interference with the electoral process. (Lu-Ette
Farms (Sep. 29, 1975) 2 ALRB No. 49; Verde Produce Company, Inc.

(May 16, 1980) 6 ALRB No. 24.)

[I]t is a well-establiched principle that in the conduct
of a democratic election, where adeguate opportunity to
participate in the balloting is provided all those
eligible to vote, the decision of the majority actually
voting is binding on all. The indifference or neglect
of those failing to exercise the right given them by

law should not be permitted to invalidate an otherwise
properly conducted election.

(S.W. Evans and Sons (1948) 75 NLRB 811, 813

[21 LRRM 10811.)

Section 1156.3(a) (4) states that, upon the filing of =a

petition, i1f a guestion concerning representation exists, the

t

Board shell direct an election by secret ballot within seven days

"upon due notice to all the interested parties." One of our

the Regio

M

al Director to disseminate the

.

W]
i
ot

Regulaticn

imn

re

Q

official notices, and such other notices as are reguired within

é/The Tally oI zZallots states that the total number of eligible
voters is 414, The Emplover's response to the Petition for
Certification alsc states the number of eligible voters for the
preceding (eligibility ) payroll period to be 414. Using that
number ©f eligible voters, the voter turnout would be 39 percent.
On the other hand, the employee list which the Employer submitted
to the Board and which was later given to the UFW contains over

600 names. The Emplover contends that 627 emplovees werxe eligible
to vote, and that only 26 percent of that number voted, but does
not eéxplain the discrepancy between his inconsistent assertions of
414 and 627 eligible employees.

8 ALRB No. 99 3.



his or her discretion to apprise potential voters of the elesctiocon,

2

and requires the parties to cooperate fully in the dissemination
. 5
of such notlces.—/

We have implemented the duties imposed by the statute

and our regulation bv reguiring the Regional Director to give as

|-~

ce

u
n

10T

=]
o
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3
o

is reascnablv possible under the circumstances of
each case. Recognizing the exigencies 0f our election procedurs
and nﬁmerous responsibilities placed on Board agents upon the

filing of a2 petxition, we do not reguire that election notices be

ntial voter, even in sltuations

(0]
ot
0]
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given indiwvi

-t

where the eligible voters are no longer working at the petitioned

employer:

Thus, even where some eligible employees fail to hear
of an election because of the notice difficulties, we
shall nonetheless certify the results if the Regional
Director provided as much notice as reasonably possible
under the circumstances.

(Verde Produce Companv, Inc. (May 16, 1980)

5 ALRB No. 24.)

(See also Sun World Packing Corporation (2pr. 25, 1978)

Director, his agents, and the parties met the duties and obli-

gations imposed upon them by law.
Board azcentsz conducted a workers' education program on

1 parties shall be reguired, upon

ctor or his or her agent to cooperate
0 otent al voters of official Board

e ion and official Board notices of
direction of an election an ny other notices which, in the dis-
cretion of the Regional Director or his agent, are reguired to
fully apprise potential voters of the time and location of the
election.

=~ Regulation 20350(c): 2
reguest by the Regional Dir
fully in the dissemination

notices of the filing of a p

i
e
+
[

o1} r1-

OJ
N < rr
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hugust 4 for the 40 or 50 emplovees still working at Cagosian.
Those workers were advised of their rights under the Agricultural

Labor Relations Act (Act or ALRA), were told of the filing of the

. C - 5 6
election petition, and two official Board LOCLCES—/ were
distributed to them. Board agents asked them %fto inform other
eligible emplovees about the prospective representation election.

Despite our repeated proncuncements that we do not
e e p

regquire that individual Notices be given to eligible emplovees

who are no longer working,— <the Regional Director and Board
agents made every reasonable effort to do so. In addition to

notifying those still emploved at Gagosian, four Board agents
visited every home for which there was an address on the
eligibility list and left copies of the official Board Notice
at each of those addresses, including private homes in Delano,
Ripley, Lamont, Bakersfield, Earlimart, Arvin, McFarland, and
Tipton, as well as motels and labor camps. In addition, Board

Notices in laundromats in the area and

I.:
|..n

placed thirty-five (33) radio spots which were aired by two

The parties cooperated with the Board agents and launche

fete

theilr own aggressive campaigns to reach the eligible employees

6 o I < - . .
—/One Notice ilnrormead the employees of their rights
Act and the other informed that that a Petition for Cse

had been filed by the UFW.

7/Tna NLRB also holds that individual notices are not reguired
even where eligible voters are not working. (Rohr Aircraft Corp.
(1962) 136 NLRB 958 [49 LRRM 1886]: Central Dispensary & Emergency

Hospital (1942) 46 NLRB 437 [1ll1 LRRM 265]; National Silver Company

d

(1946) 71 NLRB 594 [19 LRRM 1028].)

8 ALRB No. 98 2.



who had lelt Gagosian Farms. The UrwW used 20 organizers and
workers to distribute campaign leaflets that included the time,

date, and place of the election, and personally contacted as

many eligible employees as possible. The UFW placed 40 spots
on the same radio stations used by the Board agents. The EZmplover

1ired five labor consultants whose responsibility it was to

-

locate workers who had left its emplov. It attached a campaign
flyer to each of 300 payv checks distributed on or after August 5,
and placed 32 radio spots. Respresentatives of the UFY and

to other ranches and were able

o3
|_
®
<
(0]
el
[0}
H
n

Gagosian traced eligi

erein and

to campaign at other places of business. The record !
the Tally of Ballots show that over 100 eligible emplcoyvees who
were not working for Gagosian on the date of the election had
been contacted and voﬁed. The Board agents more than satisfied
their duty to give as much notice as is reasonably possible

')

under the circumstances and the parties fullv cooperated in that

Election results should be certified if adeguate notice
to employees has zeen provided, unless it is affirmatively shown

that eligible employees were prevented from voting by the conduct

of the parties or by unfairness in the scheduling or conduct of

the election. (Versail Manufacturing, Inc. (1974) 212 NLRB 592

§/Our concurring colleague suggests that the Regional Director
should have done something more than he did to provide a better
opportunity for a larger turnout. The record disclcoses that the
Board agent in charge suggested that the election be held within
five days or less of the filing of the petition, rather than the
usual seven days, and that the Employer opposed that proposal on
the basis that it wanted more time to campaign among its employees.

8 ALRB No. 99 6.



[86 LRRM 1063].) Factors beyond the control of the parties
which prevent eligible employees from voting should not

constitute a basis for setting aside an election. (Rohr Aircraft,

Corp., supra, 136 NLRB 958 (notice not reguired to emplovees

not working because of illness, vacation, military training) ;

Wanger Dairy (1977) 232 NLRB 631 [96 LRRM 1279] (election results

certirfied althcugh storm prevented return of driver whe could

break tie vote); National Silver Company, supra, 71 NLRB 594

(election not set aside althoucgh 21 employees did not receive
Notice by mail because incorrect addresses were given to
Regional Director).) The fact that some former Cagosian
employees had moved out of the area to find work is clearly a
personal factor outside the control of the Board or the parties.

But once the election has been held there is no more
reason to negate the results at the behest of the dis-
satisfied party, because of personal matters affecting
the opportunity of individual emplovees to vote, than
there would be in the case of a political election.
There must be some degree of finality to the results
of an election, and there are strong policy consider-

;&
ations favoring prompt completion of representation
proceedings. Neither of these interests would be
served by permitting litigation regarding the personal
reasons & dissatisfisd tarty mav seek to assign for
individual employees' failure to vote. [Footnote
omitted.] 9/

(Versail, (1974) 212 NLPB 592, 593 [86 LRRM 1063].)

9/ . . v -
=~ Where voters have not re ed sample ballots, or for any of

ceiv
myriad personal reascns, voter turnout may be guite low in
national and local elections. For example, the city records of
LaPuente, County of Los 2Angeles, California, reveal that city
council members were elected in 1978, 1980 and 1982, in elections
in which only 10.76 percent, 12.00 percent, and 10.22 percent,
respectively of the eligible voters participated. Yet no one
seriously suggests that the percentage of delivered Sample Ballots
or low voter turnout should nullify the results of an election.

2

o
(=
r
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Even where the number of potential voters who do not
receive an official notice is sufficient to affect the oétcome,
the election results should be certified where the Board agents
have made reasonable efforts tc notify the electorate. In Rohr,
supra, 136 NLRB 958 the vote was 44 Intervenor, 45 United Weslders.
Four (4) eligible emplovees, temporarily on lavoff, did not
receive individual notices of the time, date, and place of the
election. The NLRB certified the results of the election,

stating that it did not recuirs that zach emplovee receive an

he Regional Directors had the discretion

t

individual notice, as
to determine how much notice could be reasonably provided in

each case. In Wanger Dairv, supra, 232 NLRB 631 the NLRB

certified the results of an election in which the vote was tied,
even though one eligible employee was unable to vdte_due to
weather conditions, a factor beyvond the control of the Board or
the parties.

In this case, all resasonable steps were taken by the
Board and the parties to notify the eligible voters, and a

10/ ;

suificient and revresantative number vokted. == No eligibl

LQ
[

O
th
o]

employee was denied the opportunity to vote by the conduct

lO/A vote is representative or unrepresentative depending on
the facts of each case. In Verde Produce Company, Inc., supra,
6 ALRB No. 24, we found the vote unrepresentative because only
66 of 222 eligible employees voted and not one of those was a
striker, although a strike was current. In this case, a substan-

tial number of worklng and nonworxlng employees voted and nothing
indicates those who had left the area or were in the area but
failed to vote would not assent to the majority choice, a pre-
sumption we are bound to adopt absent contrary evidence.
(Vlrglnla Railway Co. (1937) 300 U.S. 515 [1 LRRM 743];
& Son, supra, 75 NLRB 811; Sun World, suvra, 4 ALRRER No.
TMY Farms (Nov. 29, 1976) 2 ALRB No. 58.)

W
v

3:

Evans

s¥
2
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arty nor was the scheduling or the conduct of the election

Re}

unfair. The Regilional Director and Board agents exceeded the
statutory reguilrements to provide as much notice as was

reasonably possible,

CERTIFICATION OF REPRESENTATIVE

It is hereby certifi

Q

Amerl

h
5

votes nas been cast for the United Farm Workers o a,
AFL-CIC, and that, pursuant to Labor Cocde section 1156, the said

labor organization i1s the exclusive representative of all

n Farms, Inc. in the State

O
©
4]
Q
)
0
‘_J
fv

agricultural emplovees of Le

Hh

1i

Fh
O
93]

o ornia for purposes of collective bargaining, as defined

in Labor Code section 1155.2{(a) concerning employees' wages,
hours, and working conditions.
Dated: December 27, 1982

ALFRED H. SONG, Member

JEROME R. WALDIE, Member

8 ALRB No. 99 9,






ACTING CHAIRMAN PERRY, Concurring:

I concur with the majority's opinion and agree

the results of this election should be certified,

was properly conducted on the seventh day after the

the Petition.

the reality

However,

0

than 70 percent of the eligible voters

eligible voters were

o
&
tg
o]
]
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CASE SUMMARY

Leo Gagosian Farms, Inc. (UFW) 8 ALRB No. 99
Case No. 81-RC-6-D

IHE DECISION

The IHE dismissed the Employer's objection that the timing of its
lavoffs and/or the procedures employed by the Board resulted in the

lack of notice to eligible voters, such that the election results
must be considered nonrepresentative. The Emplover argued that the
low voter turnout must be considered nonrepresentative because a
number of eligible voters did not vote because they failed to
receive notice of the election.

The Regional Director's decision to conduct the election was proper
and was not an abuse of discretion. The United Farm Workers of
America, AFL-CIO (Petitioner or UFW) p:operly Ziled the Petition
for Certification, a proper showing of interest was made and the
Employer's workforce was at more than 50 percent of peak the
payrcll period preceding the filing of the Petition. The election
was conducted within the seven day statutory period.

Employer failed to prove that the vast majority of its workforce
eligible to vote had left the area. Most of the workers who
testified lived or worked in the Delano area or Bakersfield area
after they were laid off and were in the area prior to and on the
day the election was conducted. Accordingly, the Employer's
assertion that the efforts to notify eligible voters were unsuc-
cessful or hampered by the migratory nature of the workforce lacks
merit.

Board agents, Petitioner's agents and Employer's agents separately
engaged in home visits, purchased radio spots and utilized other
methods of communication. Notice of the election at Gagosian
Farms was as widely disseminated as resasonably possible. The
methods used and the efforts of the 2card, as well as the parties,
were more than adeguate to furnish notice of the election to +he
largest number of employees possible under the circumstances.
Accordingly, having found that the time of the layoffs and/or the

sul

e

procedures employed by the Board did not result in lack of notice
to eligible voters such that the election resulis would be con-
sidered nonrepresentative, the IHE concluded that the procedures

t
a
mploved and the Board's notice efforts wer ot unreasonable and
does not warrant setting the election aside. The IHE recommends
that the Employer's objection be dismissed and the UFW be certified
as the exclusive bargaining representative cof all the agricultural
emoloyees of the Employer in the State of California.

BOARD DECISION

The Board adopted the IHE's recommendation that the Employer's
objection, contending that the Board's procedures resulted in &
lack of notice to eligible voters and a nonrepresentative vote,



Leo Gagosian Farms, Inc. 8 ALRB No. 99
Case No. 81-RC-6-D

be dismissed. The Board affirmed its prior rulings that indivi

notice is not required to be given to eligible voters who are n

longer working for the Emplover, and that it will certify the

results of an election if the Regiona1 Director provided as much

notice as reasonably possible under the circumstances. The Board

therefore adopted the IHE'S recommendation and certified the UFW
ve

io
as the exclusive bargaini representati of all the agricultural
emplovees of the GagOSLan rarms, Inc. in the Szates of California.
CONCURRENCE
Acting Chairman Perry concurred in majority's opinion but pointed
out the low percentage of eligible employees who voted, and noted
that the Regional Director has a rasponsibility to provide
opportunity for a representative turnout so that a majority of
those eligible toc vote are not disenfranchised.

* %k 0k 0%

This Case Summary is furnished for information only and is not an

official statement of the case, or of the Agricultural Labor
Relations Board.

k Kk k%
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In the Matter of:
LEO GAGQOSIAN FARMS, INC., Case No., 8l1-RC-6-D

o))

an

UNITED FARM WORKERS OF
AMERICA, AFL-CIO,

Petitioner.

Kenwood C. Youmans, Esg. and
Thomas E. Shirley, Esg. of
Seyfarth, Shaw, Fairweather

& Geraldson for the Emplover.

Ned Dunphy, for the United
Farm Workers of America, AFL-CIO

DECISION

earing Examiner:

et
'

ISMAEL A. CASTRO, Investigative

This case was heard before me on October 28, 29, 30 and November 2,

election for the bargaining unit of all of the agricultural
emplovees of Leo Gagosian Farms, Inc. (hereinafter referred to

as "Employer"). An election was conducted on August 10, 1981.

1/ Investigative Hearing Examiner's ("IHE") Exhibit 1.

IHE Exhibit 2.

fro
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The

i

election revealed the following
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results:

United Farm Workers 84
No Union ‘ 57
Number of Unresolved Challenced Beallots 23
Total Number of Ballots 164 3/

of the Executive Secretary's order dismissing objections tw
and three (3). By order dated October 13, 1981, the Board denied
the Employer's reguest for review. Thereafter, the Executive
Secretary issued a Notice of Investigative Hearing Confirmation

nd Hearing Location dated October 14, 1981. Evidence at the

W

hearing was limited to the following issues:

"Whether the timing of the lavoifs and/or procedures
employed by the Board resulted in lack ¢f notice to
eligible wvoters, such that the election results must
pe considered tc be non-reprasentative."

civen full opportunity to participate in the proceedings. 3oth
carties submitted post-nearing brieis on Januarv I35, 1982.
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(]

Upon the entire record, and an evaluation of the demeanor

th

of witnesses, and after the consideration of the arguments made
by the parties, I make the following findings of facts, conclusions
of law, and recommendation.

FINDINGS OF FACT

I. Jurisdicticn

At the hearing, the Emplover stipulated that it is an

agricultural emplover within the meaning of Labor Code section

1140.4(c). The UFW also stipulated that it is & labor organization

A, Introduction

-

n it's post-hearing brief the Employer argues that the
election conducted at Gagosian Farms on August 10, 1981, should
be set aside because a significaht number of eligible employees
never received notice of the election. The Emplover additionally

asserts that efforts to notify the emplovees eligible to vote over

the weekend of August 8 and 9 were unsuccessful due to the fact

0]

“ha* "the great majoritv of emplovees had either returned to their
homes in such scattered areas as Texas, Mexico, the Indié—Coachella
area, Lamont, and Delano, or had gone to work for other Ifarms
throughout the San Joaguin and Sacramento Vallevs.'

The Emplover also argues as a basis fcr setiing aside
this election, that the Board did not provide as much notice as
reasonably possible under the circumstances. The Employer asserts

that no serious steps were taken by the Board to contact laid-off

employees until the afternoon of the day before the election.



Lastly, the Emplover argues that the results of the
Gagosian election are nonrevresentative because of the inadequacy

of these notice efforts which resulted in a low voter turnout.

B. Testimony of the Board Agents
1. Roger Smith testified that he was assigned to conduct
the election at Gagosian Farms on Mondayv, August 3, 1981. Although
ne is the Board's statewide compliance cofficer stationed in

Sacramento, he had been temporarily assigned to Dalano to

investigate unfair labor practice charges not related to this
case. While in Dalano con this temporary assignment, the instant
petition for certification was filed and he was then assigned as

3/

oard agent in charge of the election. (V Tr. 22, 23) Also

w

zssigned to assist in the election were Board agents Carlos
Fierros and Joe Sahagun who were placed under his supervision.
Immediately after this assignment on August 3, Smith

telephoned Gagosian Farms and advised the Emplover that a petition
for certification had been filed by the UFW, that the Employer's
6/

response was due within 48 hours, reguested access onto the

Emplover's property in order to conduct worker education, and
regquested the Employer's emplovee list which would indicate

street addresses and job classifications of workers emploved during
<he Employer's last pavroll period. (V Tr. 28) At that time the
Employer's secretary informed Smith that a portion of the workforce

had been laid off. Later that evening at 5:30 p.m., Smith met

5/ References to the transcript of the hearings by volume
and page will be as follows: (_ Tr. _ ).

6/ See 8 Cal. Admin. Code section 20310.
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personally with Reggie Morse, the Emplover's general manager,

and reviewed with him the Board's regulations covering the
Emplover's response and gave Mr. Morse a copy of the regulations.
Smith also gave Mr. Morse the Board's handbook and several copies

7/

of Board notices to be distributed to the workers the following
day (V Tr. 29), and to other workers who might come in for their
checks. (V Tr. 32)

Sometime during this period, Smith advised Luis Lopez,

the Board's Delano Regional Director, that a majority of the

workforce was no longer working at Gagosian Farms and also advised

him of the potential problem of giving these laid off emplovees
notice of the election. Both Smith and Lopez agreed that the
best the Board could do was to broadcast notice of the election
on the radio and to do some home visits in order to get out the
vote. (V Tr. 26) -

On August 4, 1981 at approximately 10:00 a.m., the day
ollowing the filing of the petition, Smith and Board agents
Fierros and Sahagun took access onto the Emplover's property

=z conduct worker education. This was the first contact the agen

0f the filing of the election petition, informed them oI their

7/ See Employer's Exhibits 2 and 3.

8/ It is undisputed that the only crew working after the
iling of the elections petition was that of Domingo Ruperte, Jr.

£ili
(aka "smiley").



9/

rights under the Act, distributed two Board notices, and
reguested that they advise other eligible employees of the

possibility of an election. (V Tr. 31).

0}
o}

On August 5, 1981, smith receiv the Emplover's

ist and also a

=]

s counsel at that time, Mr. Timotny J.

employed at Gagosian Farms. Mr. Lewy alsc advised that "({t)he

0

vast majoritvy of Gagosian Farms' 1981 emplovees have dispersed

to areas unknown to the Companv." Thereafter, Mr. Lewy indicated
that it would be "virtually impossible" for all parties and the

Board to locate and inform a significant number of emplovees in
order to permit them to vote. Smith responded to the Employer's
objection by indicating that the Board wanted to get as many
people to vote as possible if an election were to be conducted.
Smith also advised the Emplover that the Board rsgulations con-

trolled his actions with respect to holding the electicn and 1if

L ~ = 3 = =3 3 = -~ e - = -, - b Fag —~ = - 2T e -
thare was 2 showing of at least 50 percent cof psak agricultural
11/ 12/
employment and there was a sufficient showing c©I interest a
cmp Y nc n cnere w & sSurificClent snaowling CI- InTEIrest an

9/ See Employer's Exhibits 2 and 3.

10/ See Employer's Exhibit 9.

11/ See Labor Code section 1156.3(a) (1].

12/ See Labor Code section 1156.3(a); 8 Cal. Admin. Code
section 20300(3) (2).



After receiving this information, Smith returned o

joN]

Delano and reviewed the Employer's response and the eligibility
list. He then called Mr. Lewy's office at approximately 4:30 ».m.
and informed Mr. Lewy that it appeared that the election was
going to go forward and requested from him an idea of when he
would like to have the election and when he would like to have
the pre-~electicn conference. Thereafter, Smith contacted the
Emplover's office and informed them of his finding. He also con-
nding and subseguently
gave them the Employer's emplovee list.

Also on Wednesday August 5, Smith advised Luiz Lopez that
he needed additional Board agents to assist him in establishing
polling sites, monitoring the election procedures, and to assist

in getting out the vote. Because Smith would be working with new

Board personnel, he requested agents who had experience in other

elections. (V. Tr. 55) In response to this rsouest, Board agent
Ladizlao Pineda from the Board's Salinas Regional Office was

assigned to the election, as well as Frank Lemus, Baltizar Martine
and Ceonnie Hendrix. Pineda was to assist in notifving the electcr
ate of the election, while the other Board agents were assigned

to set up the polling sites.

h
(]

13/ See 8 Cal. Admin. Code section 20313.

z



2 2

the election, he had suggested to Reggie Morse and Mr. David
14/

Aguino that the election be conducted within five (5) days or

sooner rather than wait the full seven (7) days. The Employer

opposed this suggestion because they wanted more time to campaign

(V Tr. 57) Smith also determined that over 600 workers were on
the eligibilitv list after his review of the list provided by

On August 6, Smith was also attending to make 2 final

[0}

determination of the time and place of the pre-election conierence

H
ct

arranging a mutual agreement between the parties.

U

N
(8]

on August 6, he attempted to obtain the services of a Filipino
translator or interpreter but was unsuccessful.

On August 7, Smith attempted to contact some radio
stations in the area in order to ascertain their rates and also
whether they would be able to broadcast an announcement of the

election in Spanish during the upcoming weekend. (V Tr. 48)

Smith was finally able to purchase six (6) spots on Sunday,

14/ Mr. Aguino is a labor management consultant hired b
the Emplover on August 3, 198l, to organlze and assist in cam
paigning on behalf of the Emplover as we 1 as to assist in
locating and notifying the workers of the election. is t
will be discussed later

fu R
o
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/ See Emplover's Exhibit 4.
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/ See Employer's Exhibit 5.
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announced the election and the various voting sites available

or eligible workers to vote.

Hh

Smith also contacted varicus locations in Delano and
Lament in his attempt to find voting sites. Moreover, all during
this time prior tco the pre-election conference, Board agents

Sahagun and Fierros assisted Smith in the determination of the

O

in order t

fomt
n
b4

showing of interest, and in making telephone cal

Tes.

n
[N

get avallable facilities and use them as voting
(V Tr. 33) Moreover, Pineda arrived on Fridayv and also assisted

ting various radio stations.

Q

in conta
2t the pre-election conference on August 7, the final
voting sites and times were agreed upon by the parties. After,
this determination the Notice and Direction of Election was
prepared and distributed to the parties. (v Tr. 70) Although
at the conference the Employer complained that they were unable
to locate a foreman and his crew, Smith explained that all
parties had problems locating workers and that there was little
he Board could do but to suggest that workers be asked the
whereabout of other workers. (V Tr. 66) 2Also at the pre-
election conference Smith asked the parties whether some employees
were working with other employers in the area or if the parties
knew where some workers could be located. Neither party gave
any information at that time. (V Tr. 68)
On Saturday, August 8, Smith attempted to personally
notify workers of the election by doing some home visitations.

No other agents assisted Smith that morning. Smith spent




three (3) or four (4) hours doing these home visits in the
Bakersfield or the Lamont area. Smith recalled encountering,.
David Villareno from the UFW while visiting workers at their
residences. Smith testified that he visited a total of 12 to
15 homes but was only successful in contacting two (2) eligible

employvees. As to all emplovees and other persons that he

[}

¥
+

|-

encountered, Smith advised them of the times and places of the

election and reguested that they pass the word to other emplovees

(0]
t+h

the election. Although Smith was only able to locate two (2)
eligible workers, he testified that 40 percent of the homes that
he visited he met either wives, parents or relatives of the
workers. (Vv Tr. 72, 73) Moreover, in three (3) or four (4) or
five (5) of these homes, Smith talked with someone other than
the eligible worker and advised them of the election and left
them a copy of the Notice and Direction of Election.

21s0 on that Saturday, Smith detected on the eligibility

list that the labor contractor crew list of A. Mijarez was
incorrect. He then contacted the Employer £for a correct copy

Smi+h then contacted the UFW and advised them of the correction.
Lastly on Saturday, Smith called the radio stations XXEM and
KWAC and confirmed that the Board's announcements were to be

aired that weekend as scheduled.

the pre-electicn conference,

g
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the union objected to some of the addresses contained on the
Emplover's eligibility list. The union objected to the number

of P.0O. Boxes listed and addresses which only named the street
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18/

but no address number.

Smith became aware of this problem on Wednesday, August 3,

and had called the Employer's office and asked if thev had more
complete addresses. The secretary advised Smith that she had

done her best and that she had really worked hard to get the

(]

ready been provided. (V. Tr. 59)

addresses that had a
In Smith's attempt to ascertain street addresses he
19/
visited labor contractor A. Mijarez at his room at the Stardust
Motel in Delano. Smith made contact with Mijarez at the motel
and also observed that a few of his crew members were sleeping
in the room. (V. Tr. 60) Although Mijarez advised Smith that
he did not know where some of his crew members were located,
Smith gave him some Board notices to hand out to his other crew
20 /
members.
On Sunday, August 9, Smith, Pineda, Sahagun and
Fierros met at approximately 12:00 noon at the Board's Delano
office, and civided up the eligibility list to do house visits.

d earlier at the office because the UFW and the

D

Smith had arriv

-

aduled to designate their observers for the

Q
oy
N

Emplover wsre s

18/ Review of the Employer's eligibility list reveals that
there were 95 workers who listed P. O. Box addresses, 37 workers
who listed strest names with no nambera, and five (5) emplovees
who did not list an address but simply designated their address
as unknown. See Joint Exhibit I.

19/ See Joint Exhibit I which lists contractor Mijarez and
11 of his 17 crew members as residing at the Stardust Motel,
Room 32, Delano.

20/ Subsequently, Smith testified that he personally notifie
six (6) of the crew members who were either in the room with
Mijarez or standing outside. Smith also indicated that only two

(2) of these crew members voted at the election. (V Tr. 80)

-11-



21/

election.  (V Tr. 80) Smith and Pineda were to take all
addresses within the Bakersfield-Lamont area, while Sahagun and

Fierros took the Delano-McFarland-Earlimart area addresses.

(V Tr. 75) The entire eligibility list was reviewed and divided

Smith testified that he visited employees who lived

22/
in Pixley, Bakersfield, the Mijarez crew in Delano, and Arvin.
After this meeting, Smith and Pineda met at 1:00 p.m. at Lamont

where they first went to the park and determined where would

. Thersafter,

|__J

o
=

ng sit

rl

be the best place to situate the pol
Smith took the addresses on the West side of Lamont while

Pineda took the addresses on the Fast side. (Vv Tr. 81)

[

Smith further testified that he visited all of the houses on

the west side that were on the list. One house, however, was
vacant. (V Tr. 82) The total number of houses that Smith visited
were six (6) or eight (8). Smith was not able to determine how

many eligible voters he came into contact with because each

house contained families. What Smith would do was ask 1if a
certain familv member resided there and 1f that person was an
eligible voter, he then e him or her the Board's notice

. Admin. Code section 20350 (b) whi
election observers at least 24 hou

(=

21/ see 8 C
for designation o
the election.

-h

ch provides
rs beiore

/ Review of the eligibility list reveals that workers
which listed their address in Pixley numbered 22 (excluding

P. 0. Box addresses). Those listing their homes in Bakersfield
numbered 68. In Lamont the total was 118. In Arvin the total
was two (2). See Joint Exhibit I.

[\
[\

D U+
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number of

See Joint Exhibit I.
-13-

Smith further testified that he visited the same
houses where no one was at home. Smith further testified that
at two homes visited the persons listed for that address did not

live there. (V Tr. 83) The total time spent i1n Lamont by
Smith was two and one half (2 1/2) or three (3) hours.
(V. Tr. 84)
After doing house visits in Lamont, Smith went to
Bakersfield. Smith estimated that he visited 12 to 15 houses
in that area. Smith, however, was only able to contact two (2)
eligible voters. In seven (7) or eight (8) homes that were
visited no one was at home. At the remaining five (5) or six
(6) homes, people that were related to the workers in some way
were at home. (V.Tr. 84) If the eligible worker was not at

p home, Smith would leave a notice nonetheless and tell the

% person at home what the notice was. (V Tr. 85)
As to employees who listed motel addresses in Bakers-—
23/
field, Smith was not successful in contacting them. (V Tr. 85)
Smith spent a total of two (2) hours in Bakersfield.
Riter leaving 3zkersfield, Smith went to Pixlev where
he attempted to visit several addresses located at one :trailer
park. However, no one at the vark knew the people on the list.
(Vv Tr. 853)
Smith testified thet he considered to himself the
possibility of mail balloting but rejected the idea because alot
23/ Review of the Emplover's Eligibility List reveals that
a total of 19 employees listed a motel address in Bakersfield.



addresses were no good. (V Tr. 81) No attempts

>
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were made on Monday to contact emplovees at their residences.

(V Tr. 89)
Lastly, Smith testified that the home visits conducted

by the Board were unigue although radio spots are generally

ducting contacts with emplovees, he recognized that it was the
Board's responsibilityv to notifv the emplovees o©f
(V Tr. 114) As to emplovee addresses which onlyv contain P. O.
Boxes, the Board agents looked some up in the telephone book

but were unsuccessiul. (V Tr. 117) Where addresses had no numbers
the Board agents contacted labor camps. (V. Tr. 117)

2. Board agent Ladislao Pineda testified that he was

osian Farms election. He arrived

M
(9]
v
Q]

temporarily assigned to ti

7, August 7, the dav of the pre-electin

in Delano on Fridav morning

24/
conference. (I Tr. 43) Pineda assisted in monitoring several
polling sitesz the dav of the election and also assisted on

24/ Pineda testified that he has been emploved with the ALRB
since 1973 as a field examiner and has previously been involved
in 30 to 40 elections prior to assisting in the Gagosian Farms
election. (I Tr. 41, 46)



Board office and was given Lamont addresses from the eligibility

list to visit. (I Tr. 64) Pineda further testified that he went

down his Lamont address list and visited every house. (I Tr. 6

1)

When someone was home Pineda would explain th
letting them know that there was going to be an election the
following day and that there was going to be a polling site in

fcr those houses

ul

Lamont for those who lived there. (I Tr. 6

eave the notice on the

|—

where people were not home Pineda would

front door. (I Tr. 653)

5)

Board's notice by

ir

Pineda further testified that he contacted approximately

50 workers and spent about six (6) hours in Lamont visiting
25/

workers' houses. (I Trx. 70) After canvassing Lamont, Smith
and Pineda went to a labor camp called "little camp" in Tipton
and found four (4) workers living there. These workers were
notified of the election. (I Tr. 74) No attempt was made by

Pineda, however, to contact people with P. O. Box addresses.

3

(I Tr. 74)
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that he did not miss any houses

on his address list (I Tr. 98) and that con some occasions several

eople listed the same address. Some of the people who listed

[Fe)

the same address also had the same last names or listed the same

address but had different last names. DPineda testified that he
either talked with someone at home about the election or left a

notice of the election on the front door. For those addresses

25/ While Smith left for Bakersfield, Pineda apparently s
in Lamont and continued to canvass the community in his attempt
to locate workers. (see V Tr, 85) ’

-15-
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which listed more than one (1) person residing at the residence

Pinada left three (3) or four (4) Board notices of the election.

3. Board agent Carlos Fierros testified that he is

emploved with the ALRB as a field examiner I. Fierros began
working with the Board cn Aucust 3, 1981. He further testified

in conducting worker education to emplovees still emploved by the

Emplover. (ZI Tr. 97)
Fierros also assisted Board agent Smith in contacting
27/
emplovees at their homes on Sunday, August 9. (IT Tr. 109)

1

Fierros worked with Board agent Sahagun and divided the names on
the eligibility list. (IT Tr. 110) He was given the responsibility
of contacting approximately 30 homes in the Delano and McFarland

N

area. He began his

h

ontact eiforts at 3:30 p.m. and ended his

Q

t

g

ierros

th

"
forts th

e

[$)]

£t night at 8:30 or 9:00 p.m. (II Tr. 112)

him

r
O

also testified that he visited all of the homes assigned

but that a: or six (&) addresses givsn did

not exist. {II Tr. 113) ©0f the homes he did visit, approximately

one-half of the peorls were there with some of these people being
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visited th

26/ Pineda further testified that he was raised in the
Delano area and spent 25 vears in that locale. He also worked for
a short period of time in McFarland before working with the Board.
Pineda testified that he has a fair understanding of the layout of
the area. (I Tr. 100)

27/ Fierros did not work on Saturday, August 8, because his
son was ill and he hadn't been home all that week. His home was
located out o0of the Delano area. (I Tr. 119)
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longer lived there.

Fierros testified that as to the addresses he was assigned
28/
he did not have problems in locating the houses if the addresses
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were good. . 119) Moreover, the gre

living at one address were nine(9), and that usuallv more than
one (1) person lived at the same address. (IT Tr. 119).
4. Board agent Joserh Sahagun testified that he had

been emploved with the ALRB as a field examiner I since June of

i981. ( IT Tr. 122) On August 5, he was assigned to assist

b

Roger Smith in the conduct of the Gagosian Farms election. Sahagun

had previously assisted in one other election before this assign-

-

ment. Sahagun assisted Smith in conducting worker education along
with agent Fierros. (IT Tr. 124) 1In assisting in this program,
Sahagun notified approximately 20 workers that there would be

an election on Sunday or Monday. (IT Tr. 128) Sahagun also

assisted in conducting home visits on Sunday, August 9. (IT Tr.
131) He testified that he began notifying workers of the education

at 4:30 p.m. and ended at 8:320 that evening. (IT Tr. 132) Before

\Q

b X Pgpiag e Y .. K - -~ 1 - -1
ending his efforts, however, hs had gong through the entire

address list of emplovees assigned to him by Smith. (I Tr. 132;

a "coherent list" epparently matching those emplovees which had
the same address. This separate list was created in order to

expedite the notification process. (II Tr. 132) Because
Sahagun was new to the area he was given the addresses of

workers in Delano, while Fierros was given addresses in the

28/ TFierrcs also testified that he has resided in the
Delano areas for the past 20 vears.

-17-



outlying areas such as McFarland and Earlimart. (IT Tr. 133)

The list of employees retained by Sahagun contained aporoximately

29/
110 names of workers. However, emplovees residing at the Stardust

Motel in Delano were not included. Sahagun further testi

(]
0]
1]
]
(]
[0}
o
3
0]

that his list contained approximately 25 street add
40 addresses with route or P. O. Beox numbers. The addresses
which listed route numbers and P. 0. BOoX numbers were not

id lock through the telephone directory

o)

located. However, Sahagun
in an effort to obtaén street addresses for these workers. This
effort failed. (I1 Tr. 144)

That Sunday evening, Sahagun visited 20 houses. People
were at home in about 50 percent of the homes visited. In about
eight (8) or nine (9) homes, some WOIkers were present who were
eligible voters. In some of these houses there were from one (1)
to eight (8) workers living at the same address. (II Tr. 134)
Those employees contacted were given the Notice and Direction
of Election, a copy of the Board notices setting forth rights of
‘workers, and given an explanation about the election procedure.
Where there were more workers living at the same zddress, Sahagun

onding number of Board notices of the

s,
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election. (IT Tr. 135) Although Sahagun did not return to
those houses whers persons ware not present, he did leave a

corresponding number cI 3o0ard notices. Sahagun did not attempt

29/ Review of the eligibility list reveals that the number
of workers with discernable Delano street addresses totals ig4,
(P. 0. Box addresses are excluded and Route addresses are
included in this figure) See Joint Exhibit I.
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to conduct home visits on Monday, the dav of the election.
(IT Tr. 136)
5. Luis Lopez testified that he was appointed by the Board

End
T

as the Regional Director for the Delano regional office on

August 3, 1981. Prior to actually assuming office, the Delano
Regional Field Examiner Frank Pulido appointed Roger Smith as
agent in charge of the Gagosian election. However, Lopez, priocr

to the assignment, was consulted about this appointment and approved

(]

it. (IV Tr. 105) After the petition was filed by the UFW, Lopez
was advised that many workers were not in the area. At tnat
time Lopez emphasized to Smith that it was critical to go and
give notice of the election to workers on the radio. (IV Tr. 111)

After hearing of the Employer's objection to holding the election,

Lopez asked Smith if there was going to be a showing of voter

participation of at least half of the electorate. (IV Tr. 121)
Lopez then told Smith that what was needed was to contact
employees at their homes and a need for announcement of the
election on the radio. Lopez monitored Smith's progress but
also gave him wide discretion with respect O conducting the
election because of his experience in conducting other elections

in the past. Lopez also told Smith to reguest assistance by the

so was confident that thev had done

]

least 50 percent, but he a

everything reasonably possible to allow the voters to particpate

[
>
o>
~

in the election. (IV Tr.

-19~-



C. Testimonv of Emplover Agents

the general

n

1. Mr. Reggie Morse testified that he i
manager for Gagosian Farms. (VII Tr. 73) He has worked for the

1

Emplover in that position since April 20, 1981, and his respon-

sibilities entail generzl management of the ranches and the
business. His responsibilities also entail working with accountants
and bankers, prepvaring budgets and working with ranch foremen.

Morse also testified that the nature of the Companv's
business was farming grapes on approximately 500 acres located
in the Lamont area. (VII Tr. 77) Although the Emplover has
separate ranches, they are all within an eight (8) mile radius
of each other.
The 1981 grape -harvest period began on July 3, 1981, {
and at the time of their hire, harvest emplovees were required
to provide their addresses. (VI Tr. 80) The reason for this
reguest was for record keeping, for mailing of W-2 forms, and
for insurance purposes. During the 1981 harvest, the Emplover

hi:

'i

o))

ed eight (8) crews, aithough not zll were involved in the

actual harvesting of grapes. (VII Tr. 8l) Five (35) crews were

assigned to picking and packing the grapes. The crew bosses for
30/ 31/
these crews were Augusto Madera, Domingo Ruperte, Jr.,

30/ Review of the Employer's eligibility list (Joint Exhibit I)
reveals that Augusto Madera had a total of 92 workers in his crew.

31/ Domingo Ruperte, Jr. had a total of 75 crew members.

—-20-



Clay Ancheta, Elias Davila and Manuel de Macabalin.

The remaining three (3) crews were assigned to trucking, swamping
5/
use as scale boys, and assigned other miscellaneous tasks.

The crew bosses in the five (5) harvest crews were
responsible for supervising and hiring their own workers. Morse
also testified that company representatives had no other contact
with the emplovees who were emploved in these crews except

through their crew bosses. (VII Tr. 82) Moreover, the Augusto
Madera and Domingo Ruverte crews were considered "local", while
the Clay Ancheta, Elias Davila and Manuel Macabalin crews were

considered "out of town" crews. (VIT Tr. 88)

On July 17 the UFW filed with the Board a notice of
intent to organize and notice of intent to take access onto the
property of the Employer. At that time the Employer was required

36/
and did submit their employee address list to the Board. (VII
Tr. 82) After submission of this emplovee address list, Morse
was again contacted by a Board representative who reguested

37/
additional addresses than those previouslv submitted. On

h

rched the records to see i

]
~
H
D
n
O
V]

July 24, 25 and 27 the Emplove:

2/ Clay Ancheta had a total of 110 crew members.
33/ Elias Davila had a total of 146 crew members.
34/ Manuel de Macabalin had a total of 153 crew members.
35/ The remaining crews were the Pete Gagosian crew with
13 members, the Bill McClean crew with 21 members and the labor
contractor crew of A, Mijarez with 17 crew members.

36/ See 8 Cal. Admin. Code section 20910 (c).

]

37/ See Joint Exhibit IITI.
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addresses were different, met with crew bosses and reguested

current street addresses where emplovees were living and not mail-

ing addresses nor Post Office Box numbers. (VII Tr. 83) Morse

testified, however, that this second effort was not verv success-
38/

ful because a lot of emplovees could not give anv different

addresses.
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Morse further testi

petition for certification by the UFW, he submitted the emplovee

=

y list to Roger Smith on August 5. (VII Tr. 84)

cr

0

ligibili

=

H

he eligibility list submitted at that time was the mest complete

|-

list the Employer had. 2Also submitted with the list was a
letter from the Employer's attorney Mr. Timothy J. Lewv.

iled,

h

tion was

|

On August 3, the day the election pet
Morse spoke with Smith at the Company office and told Smith that
40 or 50 employees were currently working with the Company.
Morse also told Smith that they could not see how an election
could be conducted when 650 workers were emploved the week of
July 26 to August 1 and the vast majority of these employees

the work was finished. (VII Tr. 806)

had been laid off whe

+
e

Because these emplovees had moved to other parts of the state,
Morse testified, the Company didn't know how thev would be able

to contact them. The Emplover also felt that it was impracticable

o]

to be able to contact most people and inform them of the election.
At thattime the Company did not know the time and place of the

whether an election would be

0]

election, nor were they sur

38/ See Joint Exhibit IV.
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conducted. (VII Tr. 87)
On August 3 Smith left with Morse two Board notices and

one Board letter. Morse testified that Smith did not advise him

to circulate the Board notices nor did Smith advise Morse of the

>
39/

election. (VII Tr. 89) Morse first learned of the election at

the pre-election coniersnce which was held August 7 in Delano.

At that time the Company protested holding the electicn because

=

the Company was unable to contact the vast majoritv of workers
to notify them of the election. (VII Tr. 93)

7 polling sites

1)
0
%}
l—.J
O
3
9]
O
joo]
iy
0]
[
m
o
)
]
.O
J_«A
o
o )
(I)
f

At the pre-el

he Smi was selected

h
0
0]
(]
(o8
-3
=
o
t
-
[
V]
o]
e}
s)
I
O
j
t
' +
o]
[t}
0]
-
t
D

were discu
because that éite was the Employer's ranch headguarters and the
employees would kxnow the location. Also, it was understood

that some workers were in the vicinity. (VII Tr. 94) A polling
site in Lamont was selected because some people from two (2)

of the permanent crews lived in that area which would give them
the opportunity to vote. Moreover, it was understood that other
workers were then working in the Lamont-2Zrvin area. A polling
site in Poplar was also selected because a great many workers

were erther Living oY worxing around =Zhait area. Moreover, a
wa

39/ This testimony contradicts the testimony of Smith who
testified that he advised Morse on Rugust 3 to circulate the
Boara notices to the workers, (V. Tr. 29) I credit the testimony
of Smith rather than that of Morse because of Morse's conceded
inexperience and unfamiliaritv with the conduct of Board elections.
(VII Tr. 76, 115) Moreover, review of the Board notices given
Morse on August 3 (see Employver's Exhibits 2 and 3) reveal that
one is a Board notice to farmworkers advising them of their rights

under the ALRA and the other 1s a Board notice to emplovees
advising them of the filing of the petition for certification.
Essentially, these notices are intended for employees and not
emplovers.
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that workers lived in that area and also because the Company
wanted that site. (VII Tr. 95)

The Employer also proposed a polling site in the

Indio-Coachella area because it was their understanding that
a "great-manv" woarkers had gone back to Indio. Moreover,
Elias Davila's crew was 96) Although

the union opposed the pr

Smith left the final decision on sites open until Sunday,

August 9 in order to allow the Emplover time to come up with the

names OL emplovees who were located in the Indio area. (Vit
Tr. 108) If employees were located in Indio, then Smith would
consider a voting site there. The Emplover, however, was not

able to produce the names of any employees located in Indio-
Coachella. Morse testified that he had understood that
employees were located in Indio because a gentleman had told him
that some people had gone back to Coachella, although he could
not recall the number o0f workers which were said to have returned.
(VIT Tr. 113) On Sunday, 2ugust 9, Smith conseguently advised
Morse that a polling site in Indio would not be provided by the
Board. (VII Tr. 97)

Morse also testified that he was not able to contact
crew Ioreman Elias Davila. The last contact the Companv had
with Davila was August 1 when he was given his crews payroll

cnecks for distribution to his crew members. (VII Tr. 97, 98,

th

Morse further testified that on August 4 the Emplovyer

hired labor consultants David Aguino and Mike Peredes. The



consultants were to assist in campaicninc and notifving workers

=

0of the filing of the election petition. (VIT Tr. 101, 102)

Hh

(o8]

efore the pre-election conference the consultants were to con-

act as many workers as possible, and to notify them that there

cr
9]

would be an election. (VII Tr. 102) After the pre-election
conierence, the consultants were assigned to notifyv workers

who were eligible to vote of the time and place of the election.
David Aguino coordinated the activities of the consultants hired
bv the Emplover. Also, on August 5 additional consultants were

hired.

Morse also testified that this was his first time
going through an election campaign (VII Tr. 10%) and that he
relied solely on the labor consultants to contact people with
respect to campaigning and the election. (VI Tr. 111) Also,
the labor consultant had mentioned to him the usual time frame
between the filing of the petition for certification and the

-

nolding of the election. Aguino alsc acted as

F
(b

Company

b

representative at the pre-election conference. (VITI Tr. 116)

I'h

4 de o = nf 3 Es 3 ' P o~ 1" Py -
Morse testiiied that The Company rencec a b;g van

for the Delanoc area in case anvbody needed a ride. Other

rivers and transportation were lined up in case the Company

got any calls or anvone indicated thev needed a ride to the
pclils. (VIT Tr. 117) Moreover, Morse <testified¢ that he Knew

that Gagosian workers were working at Tenneco and that the
Emplover reguested access but was denied. (VII Tr. 119%9)
Morse also testified that crew foreman Bill McClean

was in charge of giving notice of election to workers who lived
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in the Bakersfield area. (VII Tr. 105) McClean was able to

e a few people, approximately 30 to 80

ck

contact qui

because most workers had permanent addresses. (VII Trxr. 120)

1 1

2. Mr. David Aguino testified that he is self-emploved

as a labor consultant with West Coast Management Services

Aguino has been primarily involved with agricultural labor relations

respense to the elections

petition and to assist in the completion of other forms that
might be required by the Board. 2Acuino's experience with

respect ©0 Board conducted elections has been his previous
involvement with approximately 20 elections. Aguino further
testified that he is familiar with the ALRA and the administra-
tive processes of the Board. (VI Tr. 17)

At the time of his employment, Aguino testified that

he knew when the petition for certification had been

that he had calculated that the election wou

that time that seven (7) days would be at least enough time to
contact employvees. (VI Tr. 57)

Also, on Tuesdav, August 4, the Emplover hired Mr.
Mike Peredes as a labor consultant to assist Aguinoc in the
election. His assignment was to contact workers in the Arvin-

~

amont area. (VI Tr. 10) On Friday afternoon, Rov Mendez and

i

Joe Mendez were also hired as labor consultants to assist in
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n. (VI Tr. 8) Henryv Mendez was also hire as
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assigned to contact foreman Elias Davila, but was unsuccessful.

Flores, Davila's assistant
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on Friday after the pre-election conference. (VI Tx. 9) More-
over, Roy and Henry Mendez were assigned to locate workers in

the Richgrove area. (VI Tr. 46) Aguino testified that he super-
vised the activities of all of these labor consultants. (VI

£ four labor

0O

Tr. 59) Also according to Aguino, the hiring

1

consultants to assist in an election is unusual, where the
usual number of consultants hired is one or two. (VI Tr. 58)

On Wednesdayv, August 5, Aguinc made contact with
crew foremen Domingo Ruperte, Jr. (aka "Smiley"), Manuel de
Macabalin and Augusto Madera. (VI Tr. 5) Pavroll checks were
ready to be distributed to these crews for work performed the
payroll period immediately preceding the £iling o the elections
petition. (VI Tr. 5) Aqguino also prepared a campaign flver to
be distributed with the paychecks urging the employees to vote

he election. BAguino testified that nct knowing

o]
ot
o

be going to the crew bosses to pick up their checks, he thought
40
that the Employer could hand out a propaganda piece telling the

fiver was also used to inform them of the possibilicy

upcoming election. (VI Tr. 5) Although, Board agent Smith

had given Reggie Morse two Board notices on Tuesday to be

40/ See Petitioner's Exhibit A.
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to workers

Q

istributed

distribute of thes

any
these crews. (VI

A

with Ruperte at his

asked to
checks and wa
election

election was conducted

knew the home address of Ruperte as well as the

I-h

o
contact all of the

+ion determine

7

e
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home and gave him the

S

I4

contacting

Macabalin and Madera.
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Ruperte, Macabalin was given t

1

that he

pravroll checks to

of the Domingo Ruperte

)+

this perio

[

auring

S

g

X0]

and were to be called when work became

made

) ; tescitied ne

\guino

v

nayroll
campaign
DoOssibility

told that if

WOu be counting o©

his crew members. (VI Tr. 6) Aguino

home addresses

Aguino testified that he arranged

oremen when the the

after
the

Q
s
M

Q
[
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he E

checks. Macabalin was

of an election on Mondav, 10.
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(VI Tr. 6, 64) At this time Macabalin informed Aguino that he
was working at Tenneco West and that some members of his crew
who worked at Gagosian Farms were also working with him there.

(VI. Tr. 43) As to other members of his crew Macabalin was not

;

sure how many were still in the area. (VI Tr. 61)
In response to Macabalin's information as to the

location of some of his crew, Aguino requested access onto the

croperty of Tenneco West. Aguino reguested access in order to
inform the workers about the Gagosian election. Tenneco West,
however, reiused to allow access. (VI Tr. 72)

=

On Friday, August 7, after the pre-election conference,
Aguino advised Macabalin of the specific time and date of the
election. (VI Tr. 44) Agquino also gave Macabalin a stack of
the Board's Notice and Direction of Election. (VI Tr. 44)

On Wednesday, Aquino advised crew foreman Madera of
the possibility of an election on Monday, August 10. (VI Tr. 64)
Aguino also gave him the Employer's campaign flyer to distribute
to his crew along with their paychecks. (VI Tr. 6, 62) Madera
his crew were

also advised Aguino that he and other members o

WOrkxing at a ranch called Sumner Peck located in the Arvin-

Lamont area. (VI Tr. 74) Like Ruperte and Macabalin, Aguino
had the home address of Madera and was supposed to contact him

1 :

when he knew of the time and place of the election. (VI Tr. 64)

¢t

Although Aguino was not able to contact foreman Davila,

he was able to locate his crew assistant Erasmo Flores on

"y
th

riday after the pre-election conference. (VI Tr. 9) That

s

evening accompanied by Flores the consultants were able to
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contact some families who worked in Davila's crew. (VI Tr. 13)

b

Fogog

However, they did have some difficulty because some addresses
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were incorrect. (VI Tr. 13)

for distribution. (VI Tr. 32, 67) Aguino testified that Flores

fot

would help in contacting emplovees and that he knew where some

g

peovrle lived, but that some people had left the area. (VI Tr.

34) Moreover, Flores assisted in contacting at least 40 members

me.

[

[6)]

Flores during this t
Aguino testified that he was aware that employees were
also working with other employers in the Richgrove and Delano
areas. He also knew that some workers were employed with Frank
Herrera, and with other emplovers whos names Acguinc was not

able to recall. (VI Tr. 74) Moreover, Aguino testified that

the Emplover obtained vermission to take access at one location,

mut the name of that emplover ARguino was not able to recall.
(VI Tr. 75)

Aguino testified that he attempted to make hcome contacts
on Thursdav morning, 2August 6, in the Delano areza. (Vi Tr. 9)

Farms to make contacts in Bakersfield. (VI Tr. 51) Moreover,
crew foreman Pete CGagosian also made contact with workers living

in the Bakersfield area. (VI Tr. 50)

Aguino also testified that Henry and Roy Mendez had

difficulty in contacting people at their homes on Saturdav and



\

Sunday because ©of the heat. (VI Tr. 51) Moreover, after the
pre-election conference and on Saturday morning Aguino was
unsuccessful in contacting people in the Delano area because

-

no one was heme. (VI Tr. 12) Aguino testified tha

ot

although
he had copies of the Board's Notice and Direction of Election,

ot there.

o]

he did not leave them at the houses where people were
(VI Tr. 42) However, each consultant was given a stack of the
Board's notice and instructed to give a copy to esach individual
thev met. (VI Tr. 41) ©wNo visits were made on Sunday, August 9.
(VI Tr. 42) On Mondav, the day of the election, Aguino made
some telephone calls to workers and contacted two people.

6) He also made a home visit. (VI Tr. 14)
As another method of contacting people, Aguino pur-
chased some radio spots prior to the pre-election conference.

(VI Tr. 10) On Friday afternoon, after the pre-election con-

I

erence, Aguino was able to purchase spots in the McFarland
station, KXEM. (VI Tr. 11} Aguino testified that he used the

McFarland station because 1t was a station well listened to.

(VI Ty, 26% Moreover, Aguino purchassed spoits in the Bakersiield
station, KWAC, because it had been used in other elections.

36) Although Aguino did not purchase spots in any

<
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speaking station, he did purchase some time in a
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crogram on Sunday morning on KXEM, (VI Tr. 37} The
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purchased these radio spots to broadcast cam
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statements urging a no union vote at tHe upcoming election.
They did not broadcast, however, the time and place of the

election because the Board agents were broadcasting that
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nessage, (VI Tr. 70)

Sunday and Monday with
41/
aired on KXEM.

3. Elias

foreman at CGagosian harve

-
i

has also worked for o]

r

spon
the authori

av

During this period Davila lived at the Birch

Bakersfield. (VII Tr. 19)] However, he did not advise

of his current address except for his permanent addres

Mereover, because his crew had just arrive

he diéd not know where each cre

(VII
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five years.
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ila also
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Motel, the Emplcover never contacted him there. (VII Tr. 42)

that at the end of the harvest,
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he was responsible for distributing paychecks. (VIT Tr. 21)

He got the pavroll checks the Saturday following the layoffs

and distributed them to his crew on Saturday, Sunday and Mondavy.
Some emplovees went to his motel room to pick up their

checks while others went to the house of his assistant Erasmo

Flores. (VII Tr. 21) Some checks were distributed in a park

After the distribution of the paychecks, Davila left

Bakers<ield and returned to Indic. He did not stop at the

48]

company, however, before leaving the area. (VII Tr. 44)
While in Indio, Davila testified that he saw at least five

members 0f his crew. (VII Tr. 24) Moreover, Davila testified

that at the time he left Bakersfield, he did not know about *the
election. (VII Tx. 28)

D. Testimonv of the Employer's UFW Witness and Emplovee
Wi_oTnesses

1. 3Ben Maddock testified that he is the UFW Dalano
Field Office Director. He has held that position since 1972.
(T Tr. 108) In his role as director he supervises UFW activities
in regarcd <o elections. (I Tr. 109) He has previously been

involved in approximately 30 table grape elections.

h

jon)

Maddock testified that at the time +the UFW file

t

the instant petition for certification, he knew that some crews

15N

eligible to vote at the election had been laid off. (I Tr. 114,
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116, 117) Although Maddock knew that at least three crews had

been laid off, he had no knowliedge as to the number of crews
which remained to finish the harvest. (I Tr. 116) Maddock
recalls telling the Board after their petition qualified for

N

hat at least three crews had been laid off,

+

an slection order

but had no knowledge as to the number of crews which remained
te Zinish the harvest. (I Tr. 116)
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At the pre-election conference, Maddock acte

—

UFW's spokesman, and after receiving the Board's Notice and

N

)

tribution. (I Tr.

r 5
r Jdx

n
L

not personally

(o))
3

121) Maddock, however, testified that he di
go around and talk to pecople.

With respect to the general location of the electorate
after the layocff, Maddock testified that he had a good idea where
most of the employees were living and working at the time of the

election. (I Tr. 122) Maddock knew that a few workers were

working and living in the Porterville area and he was aware

that one person had lefit the area to work in Madera. Overall,
however, the UFW knew where approximately 400 people were residing
&and living at the time of the election. (I Tr. 128)

Maddock also testified that approximately 40 workers

since the CGagosian layoff because at that time they had moved

from Lamont to Delano. (I Tr., 128) Maddock testified that he
was not sure if he informed the Board of these address changes.
(I Tr. 129)

Maddock further testified that he assigned 20 people
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to do home visits. (I Tr. 139) Of these 20, two or three were
Gagosian emplovess. (I Tr. 153) Although, the UFW had some
difficulty in finding people at home, the organizer assigned

would return to the residence in order to make contact. (I Tr.

‘

138) Some veople, however, on the eligibility list were never

that on Sundayv, August 9,

=
[N

contacted. Maddock also testifie
they had iocated a Zamily where some of their members had already
left the area. (I Tr. 138)

The UFW had also purchased radio spots on the Spanish-

42/
dio stations XXEM and XWAC. The UFW's announcement

m

speaking r
would advise the public of the election at Gagosian Farms and
also indicate the times and places of the voting sites. (I Tr
130) These radio spots were purchased after the pre-election
conference and all of the announcements were in Spanish. (I Tr.
133)

2. The Employer introduced the testimony of forty-
five (45) emplovee witnesses at the hearing in this matter.

Thirtv-=four ) of these witnesses were members of the Elias

N N

(3
43

Davila crew. Three (3) workers were members oI the Paete Gagosian

42/ See Petitioner's Exhibits H and I.

43/ Members of the Elias Davila crew who testified were
Nicolas Barrera, Lucia Barrera, Jose Gilberto Cavazos, Leonida
Cavazos, Jose H. Barrera, Jose Gilberto Barrera, Jr., Pedro B.
Elizonao, 0Otillia V. Elizondo, Flor Elizondo, Pedro V. Elizondo,
Guadalupe Zamudia (aka Nicolas), Estella Zandejas, Olga Lopez,
Guadalupe Zamudio (aka Recsalbe), Ana Maria Lopez, Lilia Zandejas,
Manuel Baez, Jose Elizar Baez, Maura Baez, Ancelina Elizondo,

Guadalupe Baez, CGerardo Baez, David Machiche, Maria Machiche,
Ramon Dejara, Maria Diaz, Tonv Rodriguez, Ana Rose Lopez,
Socorro Alvardo, Joel Moralez, Reynaldo Pena, Herberto Barrera,
Leonard Torres, and Francisco de Lara.
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crew. One (1) worker witness was a member of the Bill McClean
45
Crew while another cne (1) worker was a member cf the Augusto
46/
Madera crew.  Six (6) other workers were members of the Manuel
47/
de Macabalin crews. All of these workers witnesses testified

that thev did not receive notice of the election which was

conducted at Gagosian Farms on August 10, 1981.

4 3 = 3 o~ — - - ! 1 P P ~ =
40 or 50 members oI the Domingo Ruperte crew with the balance of
o} Folio B N 3 i ~ - . ~ 1 = H - I =
the 627 workers eligible to vote in the slection not emploved at
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These substantial Y
in notifying these laid off emplovees of the election, form the
basis for the Employer's objection to certification of the

election results. In essence, the Employer places in issue the

Boards procedures in conducting elections in such circumstances
and the Boarad's procedures in notifving the electorate of the
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47/ Members of the Manuel de Macabalin cr
re Manuela Benitez, Guadalupe Ramirez, Rubert
Martinez, Eliseo Martinez and Rebel Lebouef,

48/ The remaining testimonv was proffered by the UFW in
its case in chief. However, because I find that the Employer
has failed to establish a prima facie case t0 warrant setting
aside the election, a full discussion of the substance of that

testimony is not necessary.



election.

A, The Decision to Conduct the Election

The State Legislature in drafting the provisions of

the Agricultural Labor Relations Act with respect to the Board's

ed

responsibility to conduct elections provided major differences
from the National Labor Relations Act from which the ALRA was

principally modeled after.

]
H
o ®

ese deviations were necessitated by the differ-
between agriculture and the industries

ated by the NLRA. An electoral system for
ltural wcrkers must provide a speedy, secret

election for all eligible voters. The

n must be conducted when the employment
reflects a meaningful complement of

, and the emplovees must be afforded the

nitv to decide freely whether they desire

K entation or not." Levy, The Agricultural

Labor Relations Act of 1975 -- La Esperanza De

California Para El Futuro, 15 Santa Clara Law

Review 783 (1975).
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"speedy".elections, Labor Code section 1156.3(a) was drafted
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Upon receipt of such a signed
board shall immediately investi
petition, and, if it has reascnable cause
to believe that a bona fide guestion of
representation exists, it shall direct

a representation election by secret '
ballot to be held, upon due n ce to all
interested parties and within a maximum

ing of the

oty

5

of seven days of the f£ili
petition.”
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the Board held:

2 ALRB No. 49,

e
"We are committed to the principle that every
effort should be made to notify eligible
employees of an election and give them an
opportunity to vote. However, we note that
the regu ment of the ALRA that an election
be held within 7 davs of the f£filing of a
petition combines with rapid turnover in
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necessarv, in order to insure a representative election. See

Verde Produce Companv, Inc., (May 16, 1980) 6 ALRB No. 24;

see also Klein Ranch (December 11, 1975) 1 ALRR No. 18,

In the instant case the Employer stipulated at the

49/

hearing and admitted in its response that during its pavroll
period immediately preceeding the filing of the petition it
was at least 30 percent of peak agricultural emplovment.
(I Tr. 2, 2) Moreover, the Board upon review of the authoriz-—
ation cards submitted by the UFW determined that a bona fide
guesticn O representation existed in order to conduct the

50/
election. .Thus, aifiter the filing of the petition in the

instant case, and upon the determination that the Employer was
at least 50 percent peak agricultural employment, and that the
authorization cards submitted were signed by at least 50 per-
cent of the bargaining unit employees, the Board properly
ordered an election to be conducted within seven days from

the filing cdate of the elections petition as mandated bv the
ALRA. Although the circumstances were such that a substantial

number oI eligible emplovees were no longer working for the

Emplover zt the time 0Z the filing of +the petition and the conduc:t

U

of the election, this fact alone was not a basis for refusing

— il

43/ See Emplover's Exhibit 9.

0 be noted that unlike the NLRA which
n

a
regulires ti ing union submit authorization cards
signed by only 30 pe nt of the unit employees (20 C.F.R. 101.1i8(a),
the ALRA reguires the submission of cards signed bv a majority of
employees. (California Labor Code section 1156.3(a)) The purpcse
cf this 50 percent reguirement "reflects the fact that there will
be less time for organizational activity following the filing
of the petition." Levv, The Agricultural Labor Relations Act of
1975 - La Esperanza De California Para E1l Futuro, 15 Santa Clara
Law Review 783, 795, Fnt. 92, (1975).
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to hold the election.

th

Moreover, the testimonv of Board agent Smith established
that he initially had suggested to Reggie Morse and labor
consultant David Aguino that the election be conducted socner

full seven (7) days. The Emplover, howeaver, rejected

this suggestion because more time was needed in which to campaign.
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election reguirement was not jurisdictional, the holding of the

election sooner or later than this period would not have served

the interests of the electorate, the parties, or the Board. The
time period alloted thus allowed sufficient time to campaign

ané inform the electorate oI the election.

th
-h
n

B. The Location of the Workforce After the Lavo

In its post-hearing briei, the Emplover argues

"Efforts to notify the emplovees over the
weekend of ARugust 8 and 9 were unsuccessiul
Zor a number of rsasons. Chief among these
was the migratory nature of the Employer's
workiorce. Well before eififorts at notifica-
tion coculd begin, the great majority of
employees had either returned to their homes
in such scatctered areas as Texas, Mexico,
the Indic~Coachella area, Lamont, and Delano,
or had ¢cne to work for other farms through-
out the San Joaguin and Sacramento Valleys.®



Reggie Morse, the Employer's general manager, testified

that of the eight crews working for the Emplover during the

pre-petition period, the Manuel Macabalin, Clay Ancheta, and
Elias Davila crews were considered "out-of-town" crews. Of

these, the evidence presented indicated that the Davila crew
were recent arrivals to the Delano area having ceome from the
Indio-Coachella area to work at Gagosian Farms. Davila testified,

however, that after the grape harvest ended at Gagosian Farms,

v

is position as crew leader ended. Davila had worked for

crew members were
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Gagosian Farms the last £
aware of his leaving at the end of that harvest period . Davila
also testified that at the end of this work season, everyone

51/

looked for other work in the Delano area. Moreover, the testi-

mony of 28 of the 34 Davila crew members who testified

51/ At the hearing Davila testified as foll :

Q. (Hearing Officer) When you first started with
Gagosian Farms, did vou know that the harvest was going to
last only aporoximetely ning Gavs?

a. Well, not exactly, noit knowing that it was going
to be exactlv nine davs, but aware that it was going to be 2
short season.

0. Did vou advise vour crew members that it was
going to be a short ssason?

A. They have knowledge oI that.

0. and I take it, since you left akersiield and
returned to Indio, that vou also told vour lo;ees that vou
were no longer going tc be their-foreman afte Gagosian layoff?

A. They know that my job as foreman ends there.

0. And what do they usually do then after you leave?

A. Well, from then on, everyvone, each one of us,
even I look for work further on ahead.

Q. In the Delano area?

A. Yes, in the Delano area, well we call it the
Delano area, but that includes all of the towns of Ducor,
Pixlev, Earlimart, McFarland. (VII Tr. 57)

471 -



corroborated the testimony of Davila that the members of his
crew remained in the Delano area at the end of the harvest
period at Gagosian Farms. Seventeen (17) of these crew

0off thev began to worl

-y
[oN)

members testified that after being lai

for a company called Tenneco West which is located in the

52/ .
Delano area. Moreover, these emplovees did not testify that
they moved from their residence or to anv other area other
than the residence thev were occupving at the time they were
working with Gagosian Farms. Indeed, at the time they testified
thev were still residing at the location where they were living
Farms in July of 1981.
Ten (10) other members of Davila's crew alsoc testified that

r another Delano area

o

after the laycff the
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3/

employer, Vincent Zaninovich. These employees also did not
testify that they moved from their residence after the layoff
at Gagosian Farms. Lastly, one (1) employee testified that he

<

is a permanent resident living in Bakersfield and remained in
5

the area after the laveif at Gagosian Farms.

52/ These workers werse Nicolas 3arrera, Lucla Barrera, Jose
H. Barrera, Jose Gilberto Barrera, Jr., Pedro B. Elizondo,
Otillia V. Elizondo, Flor Elizondo, Pedro V. Elizondo, Manuel
Baez, Jose Elizar ?aez, Maura Baez, Angelina Elizondo, Guadalupe
Baez, Gerardo Baez, Ram De Yara, Revnaldo Pena, and Herberto
Barrera.

53/ These workers were Jcse Gilberto Cavazos, Leonida
Cavazos, Guadalupe Zamudio, Estella Zandejas, Olga Lopez,
Guadalupe Zamudio, Ana Maria Lopez, Lilia Zandejas, Ana

Rosa Lopez and Socorro Alvarado.

54/ That emplovee is Leonard Torres.



However, two (2) emplovees testified that after the

1

they moved to the town of Biola located near Fresno,

th

layof
56/

and two other workers also testified that they moved to Madera.

Moreover, one employee witness testified that he and nine (9)

other members of his family returned to Indio after the layoff

57/
and prior to the conduct oi the election.

No evidence was introduced, however, establishing that
any other members of the Davila crew or members oif any of the

other crews left for Texas or Mexico after the Gagosian layoff.

The only testimony presented was that of crew foreman Davila
who testified that after the layoff and after the distribution

of his crews payroll checks he left for Indio-Coachella, Texas,
and finally to Mexico where he resides. However, the notice
efforts with respect to Davila are inconsequential here,

58/
because Davila was ineligible to vote at the election. (See

California Labor Code section 1140.4(j); 8 Cal. Admin. Code

section 20352(b) (1)). Thus, the Employer's contention in this

55/ These emplovees are Maria Diaz and Tony Rodriguez.

56/ These emplcovees are David Machiche and Maria Machiche.

57/ That employee is Francisco de Lara.

58/ Although not at issue at the hearing, the evidence
oresented firmly establishes that Davila was a supervisor within
the meaning of Labor Code section 1140.4(j) because he had the
authorityv to hire and fire the members of his crew. Reggle
Morse testified that the crew foremen possessed this authority
because the Employver maintained very little contact with the
workers other than through the crew leaders.
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i thout merit.
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hus, the evidence presented does not establish that

+3
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a substantial majority of the Davila crew leit the Delano area

N

after th

Ih
[

981. Moreover,

[0}

layoff at Gagesian Farms in July o
+he relocation of thirteen (13) members of a crew of 146 workers

cannot be regarded as substantial.

H

As to the general locaticn of the other crews, Reggie
Morse testified that the 92 workers in the Augusto Madera crew
and that 75 workers in the Domingce Ruperte, Jr., Ccrew were
considered "lccal" crews. There being no evidence presented
that members of these two crews dispersed to areas other then

the Delano area, it was thus not sstablished that these eligible

v

voters were not located within the immediate area at the time of
the election.

Other factors which militate against the Employer's
argument that a vast majority of the Gagosian workers left the

area, is the testimony of both union witnesses and the Emplover's

witnesses who established that Manuel Macabalin was working as

5

. = - - ral Y _ et 2 p o e~ Y - ] = h —
2 foreman at Tenneco West wnich 1s located in the Delanc area.

‘.
cr
v

Moreover, the evidence established that at least 40 members oI

-t
his crew which also worked at Gagosian Farms during the pre-

vest. TWC

petition period, were working with him at Tenneco

(6]

(2) other members of Macabalin's crew also testified that they

began working after the lavoff for an emplover named Jim Holmes
59/
who is also located in the Delano area. There being nc other

59/ These workers are Louis Martinez and Eliseo Martinez.

b4



evidence establishing that the remaining members of Macabalin's

133 crew members relocated to areas other than the Delanc area,

pot

it was thus not established that a majoritv of these emplovees

the conduct of the instant election.

b
M
3
®
3
(@]
ot
3
o+
jo
D
W
[
D
o1}
Q
o
0

Since no argument or evidence was introduced with
respect to the general location of the Clay Ancheta crew of

110 workers, the Emplover also failed to establish that these

(@3]

1 T 3 L 3 1 “ _ . e =1 : PR Y o
workers, Board agent Smith testified that on Saturdav, August

jy
=
o}
[oN
U
D
[5)]
O
o]
)]
r_.J
(@]
0]
oo
r
4]
0O
cl
<,
i
ct
)
=
wl
O3]
=
0]
4]
fu
w3
O
U]
t
‘.__I
D
v
0
t
4]
s
[62Y

=

also testified that at least two (2) of these members voted
at the election. Thus, as to these crew members, the evidence
does not establish that they left the area after the layoff
at Gagosian Farms.
Lastly, based on the testimcny and evidence vpresented,

the crew members of Pete Gagosian and Bill McClean crews were

mainly local permanent residents.

the employee workforce at Gagosian Farms had left the immediate

O
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area afiter the end son layoZf in July of 13981. Accordingly,

t the efforts to notify
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60/ Aniba Santiago, Ruben Chairez, and William Hernandez
testified that they are permanent residents living in Lamont.
They worked in the crew of Pete Gagosian. Bill Cramer, Brad
Champagne, and Leonard Lebouef also testified that they are
permanent residents living in Bakersfield.
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1]

the electorate of the election were unsucce

5

sful or hampered
by the migratory nature of the workforce likewise lacks merit.

C. The Efforts to Notify the Electorate

As in all election objection cases, the party objecting
o the election has the burden of showing that the election

conducted by the Board was invalid. Labor Ccde section

The Board has construved this lan
Legislature has in effect established a gresumption in favor of
certificaticn "and indicated that the burden of proof rests upon

the party objecting thereto Cali

5 ALRB No. 24; See also Carl Joseph Magglo, Inc., (1876) 2 ALRB

No. 9).

Where it is alleged that inadeguate notice procedures
caused low voter turnout and a nonrspresentative vote, the
Board will scrutinize these procedures and the efforts of the
Board agents in giving notice of the slection in order to make
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No. 49: Sun wWorld Packing Corp., (1978} 4 ALRB No. 23; Verde
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Produce Co., Inc., (1980) 6 ALRB No. 24.

1

n its post-hearing brief the Emplover argues that

o

no serious steps were taken by the Board agents to contact

1

f emplovees and notifv them of the election until the

o}

h

laid-o
afternoon 0f the day before the election. The evidence

presented, however, shows that the Board agents began contacting
and informing eligible workers of the election the day aiter the

petition for certification was filed. Board agent Smith testified

t

their post-hearing
cive" test. However,

ard has applied

61/ Both the Emplover and the union
briefs apply the Board's "outcome-determin
my review of Board precedent reveals that
rhree standards of review whose applicatio epends to a large
extent on the voter turnout. Where an election conducted by
the Board results in a high percentage of eligible employvee
excercising their vote, the Board will look to this high voter
turnout as evidence . that notice of the election was adeguate.
Yamada Bros. Farms, Inc., (1975) 1 ALRB No. 9 (85 percent voter
turnout); Yamada Bros., (1975) 1 ALRB No. 13 (93 percent voter
turnout); Admiral Packing Co., (1975) 1 ALRB No. 20 (91 percent
voter turnout); wWest Foods, Inc. (1975) 1 ALRB No. 12; Kawano
Farms, Inc., (1977) 3 ALRB No. 25.

Q5 ko
®
0oty O
® O
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Where it is alleged that a number of eligible emplovees
did not receive notice of the election and that number of voters
would not have been outcome-determinative, the Board will dismiss

e
the objecticn on that basis and certify the results. Carl Joseph
Macgio, Inc., (1976) 2 ZLRB No. 9 (61 percent voter turnout);
R. T. Bngiund Co., (1976) 2 RLRB No. 23 (52 percent voter turnout);
Harden Farms Of California, Inc., (1876) 2 ALRB No. 30 (85 percent
voter turnout); Ron Nunn Farms (1978) 4 ALRB No. 31 (80 percent
voter turnout).

However, where there is relatively low voter turnouc
the Board will scrutinize the procedures utilized to notify the
electorate of the election and also review the representative
character of the vote. Lu-Ette Farms (1976) 2 ALRB No. 49;
Sun World Packing Corp. (1978) 4 ALRB No. 23; vVverde Produce Co.,
Inc., (1980) 6 ALRB No. 24.

Thus, because the voter turnout here was approximately
26 percent, and because the precise number of who did or who did
not receive notice of the election cannot be determined, the
Board's third standard for review is applicable here.
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that on August 3, he met personally with Reggie Morse, the
s general manager, and requested access onto the Employver
property in order to inform those workers still employed of

their rights under the ALRA and also inform them of the fact

that an election petition had been £filed by the UFW. On the
following day, August 4, Board agents Smith, Sahagun and Fierros
tock access and distributed the Board notices and corallyv informed
these workers of the possibility of an election.

'Moreover, at that time Board agent Smith informed
Regional Director Luis Lopez about the emplovee layofifs and
it was agreed that the Board needed to use radio broadcasts and
personal home visits in order to maximize the participation of

the electorate. The agents then contacted and purchased radio
spots on two Spanish-speaking radio stations ip McFarland and
Bakersfield. These announcements were directed to eligible
rcters and informed them of the election and the nearest voting

sites. Smith also testified that he spent three or four hours

visited homes in Bakersfield, Pixlsv, Lamont, Delano and

other areas.

Thus, in view of the evidence vresented and upon review
of the efforts of the Board agents in their attempts to notirfy

the election, their efforts to notify the

th

the electorate ©



electorate were spread over the seven day pveriod and not just
on the day before the conduct of the election.

Moreover, after the filing of a petition for certifica-

tion, the time available to Board agents is not solely directed
to notifying the electorate of the election. 2As the Board noted

in Henry Moreno, (May 1i, 1977) 3 ALRB No. 40,

"Under statutory command to conduct elections
within seven days from the time a petition

is filed, this Boaré has reguired that an
election eligibility list be submitted within
48 hours, allowing & maximum of five davs

for investigation and correction of defects
in the list and for use of the list to
contact and inform emplovees of election
issues. These requirements place severe time
constraints on the abilityv of Board agents

to investigate showing of interest, scope and
composition of unit guestions, and to arrange
for orderly conduct of the election itself.
This pressure is further compounded by the
fact that petitions in any given office are
filed within short periods of time correspond-
ing to seasonal peaks in local crops, rather
than spread out over the year.

Thus, as in this case and in most other elections con-

ducted by the Board, the time available and used by the Board

agents while not directly engaging in notice efforts are
generally spent in investigating the showing oI iInterest and

arranging for the orderly conduct of the election.

fullest possible extent mandates that non-

However, neither
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the ALRB nor the NLRB reguires that Board agents personally

notify individual workers of the election. In Lu-Ette Farms
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{September 26,

decline to made

mandatory,

N

fu

-

Corp., (April

policy of not reguiri

1

ployed b

y
such a burden woO
responsibilities
period provided

petition and an

N
'

however,
rnished the burden of
~-day period may

25,

876) Board held that "

we

individual by the Board agent

since even if a complete list is timely

supplying individual notice within the

¥

simply be too great." In Sun World Packing

1978) 4 ALRB No. 23, the Board affirmed 1its
ng pversonal notice of the election. '"We
declined to impose upon Board Agents the task

fving individual workers who are no longer em-
the employer at the time of the election, noting that

uld simply be too great in light of the many

which a Board Agent must fulfill in the brief

h

by the Act between the filing of a representation

election.”

The NLRB also does not reguire individual notification
of the election to workers. Such perscnal contact, however,
is discretionary with the Board agent. The natlional Board in
Ronhr Aircraft Corp., (1962) 136 NLRB 958, 49 LRRM 1886, held
zs follows:

We find no merit in the Intervenor's contention
that the election should be set aside because,

as it now appears, certain temporary laid~cii
employees who may have been elicgible to vote werse
not individually tified of the time, date, and
vlace of the election. hs chserved in other
cases, it 1s not the customary practice of

Board agents to send individual notification

to emplovees in layoff status, Or persons who

for other reasons may not be working or employved
at the time of the election. Such notification,
under Board procedures, 1ls discreticnary with the
Board's Regional Office and agents, and depends
on the circumstances of the case. The reason

for this rule is obvious: In some situations

it is

employees in disputed or nonworki

feasible to send individual notification toO
g categories,

"

particularly where their status 1s made known to

~50-



the Board agent at an appropriate time; in
other situations, however, such as that here
presented, the Board agent may not know of the
existence or whereabouts of such emplovees,

or may be convinced that the likelihood of
their voting or being eligikle is so slight
that it does not justify the additional effort
and expenses involved. These categories may
include not only laid-off emplovees, but
emplovees who are ill, on vacation, in military
training, on out-of-town assignment, on detail
to another emplover, etc. The parties may,

of course, if they desire, notify these poten-
£ial voters themselves, and, 1f such persons
appear at the polls, they may vote subjec+ to
being challenged. ToO make individual notifica-
tion by the Board agent mandatory, however,

would place an almost impossible burden on the
agent to investigate and uncover oOn his own
initiative all concelvably eligible voters,
and, under penalty of having the election

set aside, send individual not ification to

each.

Moreover, the Board has also held that the Board agents
choice of methods in notifying workers of the election is to
a large extent dependent upon‘the parties properly advising

the agents where workers are iocated. In Lu-Ette Farms, supra,

~he Board held as follows:

"We are committed to the principle that every
effort should be made to notifyv eligible employvees
0f an election and give them an opportunity ©O
vote. However, we note that th requirement of
ihe ALRA that an election be held within 7 days
of the filing of a petition comoines with rapid
surnover in the workforce characteristic of much
of California aar_c;lture to create pecuilar dif-
ficulties in providing such notice. The burden
of confronting these difficulties £alls in the
first instance on the Regional Dirsctor and Boar
agents in charge of the case, but particularly
in view of the time constraints involved, the
parties themselves are expected to participate
in efforts to notify emr loyees."
In that case the Board also found that because 40
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the pe

emplovee addresses (45 out of approximately 114 emplovees),

notice to these workers became

v

and resulted in the Board agents not knowing the number or

by the notice procedures
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they selected.

In the instant case, the 2Zoard used two major
methods of communication with laid-off employvees. One method
was by radio broadcast, and the other by home visits.

Board agent Smith testified that he purchased six
radio spots for August 9 and seven radio spots for Monday,
August 10 on radio station "KXEM" in McFarland. He also
purchased four radio spots for Sundav and nine spots for
Monday on radic station "KWAC" in Ba

ableness of using these radio spots as a method of advising
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tnat he purchased 32 radio spots on KWAC and 28 spots on

62/ The Board noted that the Emplover was estopped from
raising the unrepresentative vote as the basis for objecting
to the electicn because partial compliance with the obligation
of submitted employee addresses would be an attempt to rely
on its own misconduct as grounds for setting aside the

election.
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Saturday, Sunday, and the day of the election. Agquino also

testified that the use of radio spots was a usual method of

nforming emplovees of an election in the Delano area. More-

[

over, Aguino testified that the Emplover onlv aired campaign

statements because the Board was already airing the time and

place of the election. Thus, it cannot be argued that the use
0of radio spots to advise emplovees of an election was an

unusual or unreasonable method of communication for the Board
in excercising it's responsibility to provide notice.

Th major method of communication used by

ot

- ®
0]
[

-

the Board in it's effort to notify workers of the election

was home visitations. Moreover, as Board agent Smith testified,
the day following the filing of the elections petition he took
access onto the Employer's Lamont ranch and informed at least

40 to 50 members of the Ruperte crew of the election. As

d that on

()]

+o the extent of the home visits, Smith testifi
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Saturday, August 8, he spent three to four hours in t
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Smith alsoc testified that he made contact with crew foreman
Mijarez at his motel in Delano. Alsc, on Sunday, Smith

.

restified that he visited homes in the Lamont and Bakersfield
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Board agent Pineda testified that he visited all

0f the houses listed on his assignment sheet containing

addresses. Board agent Fierros also testified that he visited
all of his assigned addresses in McFarland and Delano.

all of nis

)_.t
1)
o))

Board agent Sahagun testified that he visit
assigned addresses in McFar

Thus, the efforts of the Board agents in making home

home, the agents testified that they nonetheless le:
of the Notice and Direction of Election.

Labor consultant David Aguino also testified that
he and other consultants engaged in extensive visits to
Qorkers houses during this time. Moreover, the hiring of
five labor consultants by the Employer was unusual and an
example of the Emplover's extra eZfort in attempting to get
out the vote.

Moreover, one cannot ignore the successiul use of

. T T o~ e - : T rmm A A e e Aot i PR
~he EmMplover ' § campalign river and its distribuciOn TC Tne

Madera crew of 92 workers, the

the fact of the possibilityv of an eslection. {See VI Tr.
§1-63) The Emplioyer also had available the assistance of
all ot the crew foreman except for Davila, Erasmo Flores,

however, gave added assistance in locating members of the

Davila crew.



Although the Board was not informed of the dis-
tribution of payroll checks to three of the five itinerant

crews, the efforts of the Employer in their campaign meant

t

hat notice of the election wasvwidely disseminated among

the electorate. It should also be noted that the Emplover's

failure to advise the Board agents of where members of the

electorate were working during this time, mav have hampered

the Board in adeqguately reaching these emplovees. However,
63/

the union, the Emplover and the

Board in separately engaging in home visits, purchasing radio

spots, and utilizing other methods of coummunicating with

eligible voters, it is apparent that notice of the election

at Gagosian Farms was as widely disseminated as reasonably

possible.

Thus, the methods used and the efforts of the

e

Board as well as the parties, were more than adeguate to

N

furnish notice of the election to the largest number of
emplovees as possiblie under the circumstances.
Lastly, an inference cannct properly bs drawn

from the testim ted that a substantial majority

O
3
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el
3
0}
0
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lectorate did not receive notice of the election.

e testimonyv of Brad Champagne established that, although

on, his brother

[EB

not receive notice 0f the elecct

Brian voted. Crew foreman Bill McClean personally contacted

63/ Urw field director, Ben Maddock, as part of the
Emplover's case in chief, testified that he knew where at
least 400 employees lived and worked during the time prior
to the conduct of the election. Maddock also testified that
he had assigned 20 people to notiiy the electorate of the
election.
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(TIT Tr. 79, 87) Eliseo Martinez also testified that,
although he did not receive notice of the election, he received

~

a copy of the

td

mplover's campaign flyer which was stapled to
nis paycheck, but removed it without reading it and later
placed in in the trash. (VI Tr. 143) Thus, although the

er vresented the testimony of a number of workers who

I
1
g

,__..l
0]

did not receive notice of the election, this evidence does

not pursuasively establish the iInference that the majority

1

of those workers not testifying did not receive notice of

the election. Accordingly, the Employer's assertion that

450 emplovees &id not receive such notice is rejected.

1
:

In conclusion, the Employer has failed to establish
a prima facie case that the notice procedures used by the
Board were inadequate. The Employer has also failed to
establish that the efforts of the Board agents and that of

the Regional Director were less than adeguate. accordingly,

£ind that the Regional Director, as well as the parties,

CONCLUSION
Having found that the timing of the laveffs and/or
the procedures emploved DY the Board did not result in lack of
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notice to eligible voters such that tne e

64/ It should also be noted that Board agent Smith
testiTied that he visited the Champagne house in Bazkersiield

T

and left two Board notices of the election. (V Tr. 100)
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be considered nonrepresentative, I therefore conclude that the
procedures employed and the Board's notice efforts were not
unreasonable and as such do not warrant setting the election
aside.

RECOMMENDATION

th

Based on the findings of facts, analysis and
conclusion herein, I recommend that the Emplover's objection
be dismissed and that the United Farm Workers of America,

AFL-CIO, be certified as the exclusive bargaining representative

\Q

in the State

a1

all the agricultural employees of the Emplove

h

o

¥
I

of California.

Dated: April 9, 1982

Respectfully submitted,

ISMAEL CASTRO
- Investigative Hearing Examiner
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