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DEA S AN AND CRDER

O July 2, 1991, follow ng an evidentiary hearing,
Admnistrative Law Judge (ALJ) Barbara More issued the attached
Decision in this natter, which invol ves six consolidated unfair |abor
practice charges, five filed against S & J Ranch, Inc. (S & J), and one
agai nst the Uhited FarmVWrkers of Anerica, AFL-A O (WWY. The ALJ found
that S & J unlawful ly instigated and supported the signing of a
decertification petition,'unilaterally increased wages, interfered wth

and deni ed access,

The ALJ therefore recommended that the decertification election,
whi ch was hel d on Novenber 3, 1989, be set aside. The ballots fromt hat
el ection have been i npounded and the UFWs el ecti on obj ecti ons have been
hel d i n abeyance pendi ng the outcone of this proceeding.



and assaulted a UFWaccess taker.? S & J excepts to these findings, as
well as to the ALJ's dismssal of the charge agai nst the UFW which
invol ved al l egations of threats and ol ive throw ng during a work stoppage
and the throwi ng of olives and rocks at a vehicle driven by a crew
| eader .

S&Jtinely filed its exceptions to the ALJ' s
Decision, wth a supporting brief, and General (ounsel filed a brief in

response to S & J's excepti ons.

The Agricultural Labor Relations Board (ALRB or Board) has
consi dered the record and the attached decision of the ALJ in |ight of
the exceptions, and briefs filed by the parties and has deci ded t o adopt
the findings, rulings, and conclusions of the ALJ, to the extent
consi stent herewth. Specifically, the Board declines to adopt the ALJ' s
findings wth regard to certain of the incidents of interference wth
access and wth regard to the assault on the UPWaccess taker. n ot her
natters, the Board' s analysis differs somewhat fromthat of the ALJ. In

addition, several of S & J's exceptions warrant commrent.
A

A
A

*The ALJ disnissed all egations that S & J unilaterally increased
the nunber of toilets inthe fields, unilaterally changed olive
pi cking requirenents, fired ten workers due to their participation in
the work stoppage, and discrimnated agai nst workers by telling them
that they woul d not be enpl oyed or woul d | ose work because of their
support of the UPW Nb exceptions were filed to these findi ngs;
therefore, the Board adopts thempro forna.
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D SAKSS AN
ALLEGATI ONS AGAI NST THE LFW

In dismssing the allegations that S & J enpl oyees, acting as
agents of the UFW engaged i n unl awful coercive behavi or by maki ng
threats and throw ng olives at workers who did not join the work
stoppage on Qctober 14, 1989% the ALJ expressly relied on her concl usion
that, though UFW representatives were in the general vicinity, there
was no evidence that they wtnessed any msconduct. Consequently, the
ALJ concl uded that no agency rel ati onshi p had been establ i shed.

Ve find it unnecessary to address the agency issue, as we
affirmthe ALJ's factual findings which showthat there was insufficient
credi bl e evidence to establish that any unl awful m sconduct took place.*
Wi le this Board finds no place for viol ence of any sort in the conduct
of agricultural labor relations, inthis case we agree wth the ALJ that
all that was proven by a preponderance of the evidence was shouting by

t he

A | dates refer to 1989 unl ess ot herw se st at ed.

“I'n reachi ng her decision, the ALJ nade nunerous credibility
determnations. To the extent such determnati ons are demeanor - based, the
Board will not disturb themunl ess the cl ear preponderance of the evidence
establishes that they are incorrect. (David Freedman a Co.. Inc. (1989) 15
ALRB No. 9; IL. Garatan, Inc. (1983) 9 ALRB No. 33.) The Board is not as
constrained in reviewng credibility determnations not based on deneanor
and is free to drawits own inferences based on the record as a whol e.
(Glifornia Valley Land Go., Inc. (1991) 17 ALRB No. 8; Mann Packi ng Co.
(1990) 16 ALRB No. 15.) Wnless otherw se noted, we find no basis in the
record to disturb the ALJ's credibility determnations.
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mar chers which was not in the nature of unlawful threats.”®
Gonsequently, this allegation is di smssed.

S &J argues that the ALJ erred in refusing to reconsi der her
granting of the UFWs notion to dismss the allegation concerning the
throw ng of rocks and olives at a van driven by O ew Leader Marcos
Cervantes. At the tine that the General (ounsel finished its case in
chief, the only evidence was Cervantes' testinony that the assault was only
nonentary and ceased immedi ately after UFWorgani zer E ren Baraj as appeared
to have said sonething to the picketers. The UFWnoved to dismss this
allegation for failure to establish a prina facie case and the ALJ granted
the notion. Later, Barajas denied that the crowd was throw ng anything or
that he told themto stop. The ALJ denied notions fromS & J and the
General (ounsel to reconsider her earlier ruling in light of Barajas
t esti nony.

Wile we agree that the ALJ's refusal to reconsider her ruling
was procedural |y sound, we also find Barajas denial unconvincing in |ight
of the credited testinony of Gervantes as to how the events unf ol ded.

Thus, even if we were to consi der Barajas' testinony, we woul d nonet hel ess
agree that the allegation should be dismssed for. failure to prove that
the UFWshoul d be hel d responsible for the msconduct. Aternatively, if
Barajas' testinony was correct, then the msconduct did not take place or

he was genui nel y unaware of it, either of which woul d

*The ALJ's factual findings on this nmatter are summari zed on page
80 of her deci sion.

18 ALRB No. 2



al so support dismssal of the allegation.

ALLEGATI ONS AGAINST S & J

a. Instigation and/ or Support of Qrcul ation of

Decertification Petition

V¢ affirmthe ALJ's conclusions that S & J, through the
conduct of Qrew Leader Mises Mirillo, personnel enpl oyee Jovita Franco,
and two | abor consultants, unlawful ly instigated and supported the
signing of the decertification petition®. However, our anal ysis
concerning the status of Mirillo as an agent of S & J differs sonewhat
fromthat of the ALJ.

The ALJ found that Mirillo had i ndependent authority to hire
and to direct the work of his crew nenbers, and thus fell wthin the
statutory definition of supervisor contained i n Labor Code section
1140.4(j)’. The concl usion that Mirillo had hiring authority was based on
an admssion by | abor contractor Frank Echeverria that another crew
| eader, Roberto Santoyo, had such authority. VW& do not agree that the
evi dence that Santoyo had authority to hire necessarily nmeans that all
crew | eaders nust have the sanme authority. Wiile it is sonewhat
probative of the authority of crewleaders in general, we find it

unper suasi ve in

°S & J asserts that the AL) erred by finding that it cormtted an
unfair |abor practice by transporting the two enpl oyees who filed the
decertification petition to the preel ection conference and the el ecti on
site. However, our review of the ALJ's decision reveal s no such finding.
I nstead, she nerely considered that conduct as evidence consistent wth
her conclusion that S & J was inproperly involved in the decertification
canpai gn.

The Agricultural Labor Relations Act (ALRA) is codified at
California Labor Code section 1140 et seq.
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the absence of other evidence of hiring authority.

Though the evidence of the crewleaders' authority to direct
the work of crew nenbers, which consisted of credited testinony of crew
nenbers as to the nature of Mirillo's duties, is sonewhat stronger, we
find it unnecessary to determne if Mirillo was in fact a supervi sor
because t he evi dence persuades us that Mirillo had at |east apparent
authority to act on behal f of managenent. Labor Code section 1165. 4

states:

For the purpose of this part, in determning whet her
any person Is acting as an agent of another person
so as to make such ot her person responsible for his
acts, the question of whether the specific acts
perforned were actual |y authori zed or subsequent!|y
ratified shall not be controlling.

After examni ng the above | anguage, along wth
anal ogous precedent of the National Labor Rel ations Board (NLRB), the
CGalifornia Suprene Gourt set out the follow ng standard for finding
enpl oyers responsi ble for the acts of others under the ALRA

Accordi ngly, even when an enpl oyer has not directed,
aut hori zed or ratified i nproperly coercive actions
directed against its enpl oyees, under the ALRA an
enpl oyer nmay be hel d responsi bl e for unfair |abor
practice purposes (1) if the workers coul d
reasonabl y believe that the coercing individual was
acting on behal f of the enployer or (2) if the

enpl oyer has gained an illicit benefit fromthe

m sconduct and realistically has the ability either
to prevent the repetition of such msconduct in the
future or to alleviate the del eterious effect of
such msconduct on the enpl oyees' statutory rights.

(Msta Verde Farns v. ALRB (1981) 29 Cal.3d 307, 322 [172 CGal . Rotr.

720].) The above standard has since been applied by
6
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both the courts and the Board in situations where it was found that
nonsuper vi sory enpl oyees were reasonabl y percei ved as havi ng acted on
behal f of nanagenent. (Superior Farmng Go. v. ALRB (1984) 151

Cal . App. 3d 100, 118-119 [198 Cal.Rotr. 608]; V. B Zaninovich & Sons
(1983) 9 ALRB No. 54; see also M Caratan. Inc. (1983) 9 ALRB No. 33

(decertification el ection set aside where foreman-trai nee, though not a
supervi sor, was reasonably perceived as acting on behal f of rmanagenent
incirculating and filing decertification petition).)

Here, assuming that Mirillo was not in fact a statutory
supervi sor, as defined in Labor Code section 1140.4(j), he was
nonet hel ess reasonabl y percei ved by crew nenbers as acting on behal f of
nmanagenent. Nunerous enpl oyee w tnesses testified that they considered
the crew | eaders to have the authority to direct their work and nake
themcorrect it when it was not done to the crew | eaders' satisfaction.®
Moreover, the evidence reflects that Mirillo circulated the petition
openly in the fields during working hours, thereby further naking it
appear that his efforts had the enployer's blessing. Lastly, his
efforts were consistent with the conduct of the |abor consultants, who
we have found to have encouraged the signing of the petition.
Gonsidering all these circunstances, we conclude that Mirillo' s
decertification efforts woul d reasonably be percei ved by enpl oyees as

having S & J's inprinatur.

8The ALJ credited this testinony and we find no basis in the record to
overturn that determnation
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b. Unilateral VMge |ncrease

The Board affirns the ALJ's conclusion that S & J unlawful |y
i ncreased wages unilaterally. In addition, the Board agrees that 8 & J
failed to establish that the parties were at inpasse or that the UFW
wai ved the right to bargain by insisting on bargaining rather than
sinply giving a yes or no answer to the proposed i ncrease. Mreover,
though S & J clained in aletter to the WFWthat the wage increase was
needed to remai n conpetitive, S & J neither expressly rai sed a busi ness
necessity defense nor offered evidence denonstrating the kind of exigent
ci rcunst ances necessary to excuse its failure to bargai n over the wage
increase. (See, generally, Gernan, Labor Law (1976) pp. 444-445.)

c. Surveillance of Access Takers

S & J does not deny that its supervisors and guards were
often present, though out of earshot, during the tine the UFWwas taking
access. However, S & J insists that such conduct was |awful under the
circunstances present. As the discussion beloww || indicate, our review
of the case |law indicates that under the circunstances reflected in the
record, the ALJ properly concluded that 3 & J failed to denonstrate a
sufficient justification for the nearby presence of its agents.

S & J's exceptions on this point are two-pronged. First, it
argues that the presence of its agents was justified because it was
designed to prevent the escal ati on of the pervasive at nosphere of

vi ol ence and coercion that was first
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created by the UPWs unl awful work stoppage on Cctober 14. S nce we
agree wth the ALJ that the General (ounsel failed to prove its
allegations with regard to the work stoppage, this defense nust fail.
Next, S&J clains that its actions were consistent wth
| egal precedent which stands for the proposition that a union has no
cause to conpl ain that nmanagenment observes its activities if it chooses
to engage in those activities on the enpl oyer's premses. The ALJ
recogni zed the principle asserted by S & J, but concl uded t hat
observation of union activity has been found unl awful where it is
regul ar, prolonged or for the specific purpose of observing the
activity.?
Indeed, the lawis clear that an enployer is free to go about
his business in a nornal fashion even if it results in being nearby to

union activity. (Tonooka Brothers (1976) 2 ALRB No. 52; Metal

Industries (1980) 251 NLRB 1523 (managenent official s presence in
parking lot during union leafletting not inproper because it was part of
nornal duties to be in that location).) However, even where a supervi sor
has a legitinmate reason to be in the general vicinity, it constitutes

unl awf ul

*The ALJ al so noted that there was testinony, which she credited, that
workers were hesitant about talking to the UPWrepresentatives when the S&J
supervi sors or guards were nearby and that the supervisors and guards
refused to | eave the area when asked. However, such a subjective perception
is not a necessary el enent of an independent violation of Labor Code section
1153(a). Rather, an objective test is applied to determne if the enployer's
conduct woul d reasonably tend to interfere wth protected rights. Law ence
Scarrone (1981) 7 ALRB No. 13; Anerican Frei ghtways Co. (1959) 124 NLRB 146
[44 LRRVI 1302] .
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surveillance if he intentionally interjects his presence and listens to
conver sations between workers and union representatives. (Dan Tudor &

Sons (1977) 3 ALRB No. 69; Harry CGarian Sal es (1985) 39 Cal . 3d 209.)

This principle is pertinent to the evidence that on a few occasi ons
Echeverria fol l oned the UFWorgani zers and exhorted the workers that
only he could give themwork and gave "hard" | ooks to those speaki ng
wth the access takers. As this was clearly unlawful, we uphold the
finding of a violation in those instances.

As the ALJ expl ai ned, an enpl oyer commts a violation when it
creates the inpression of surveillance of union activity because it has
a chilling effect on the freedomto engage in such activity. (See,
e.g., Apine Produce (1983) 9 ALRB No. 12; Hendrix Mg. Co. v. NLRB
(1963) 321 F.2d 100.) V& have found no authority to support the argunent

that bei ng out of earshot precludes creating the inpression of
surveillance. In fact, logic dictates that the chilling effect of the
presence of agents of the enpl oyer, while undoubted y stronger when
conversations are overheard, is not dependent on being w thin earshot.
For exanpl e, the enployer could still readily identify those who tal ked
w th union, representatives.

Though the enpl oyer's notive is not an essential el enent of
a surveillance violation, it may be relevant in judging the validity of
the enpl oyer's proffered justification for its presence. As S & J
asserts, observation of Unhion activity nay sonetines be justified.

However, in the cases cited

10
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by S & J, the observation was found | awful because the union had no
right to be on the enployer's property. (Porta Systens Corp. (1978) 238
NLRB 192; Spencer Industries (1986) 279 NLRB 565; MQ aw Edi son (o.
(1981) 259 NLRB 702; C(hemironics. Inc. (1978) 236 NLRB 178.)

Here, in contrast, the UPWwas legally on the property® and
the S & J agents were explicitly instructed to observe the access
takers. S&J' s only purported justification for its observation of
access takers was fear of violence such as allegedly occurred during the
wor k stoppage on (ctober 14. However, as we previously determned, the
all egati ons of violence on Cctober 14 were not proven. Furthernore, S &
J did not explain why violence was feared nerely fromthe presence of
several access takers nore than two weeks after the work stoppage and
organi zed nmarch through the fields during which viol ence was al | eged to
have occurred. Though no parall el access rights exist under the National
Labor Relations Act (NLRA), in an anal ogous case, the NLRB held that it
was unl awful for 11 supervisors to stand near the conpany gates to
observe handbi | Iing because this was out of the ordinary and went beyond
any legitimate interest in preserving the integrity of the property.

(Arrow Aut onot i ve

The Galifornia Supreme Gourt has examned the inherent conflict
bet ween an enpl oyer's right to control access to its property and
enpl oyees' organi zational rights under Labor Code section 1152. In
light of the transient nature of nuch of the agricultural work force,
the court upheld the validity of the Board' s regul ati ons providing for
limted access to the enpl oyer's property for organi zational purposes.
(AL.RB v. Superior Gourt of Tulare (1976) 16 Cal . 3d 392 [ 128
CGal . Rotr. 183].)

11
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Industries (1981) 258 NLRB 860.)

In sum since it is undisputed that the S & J agents were present
for the purpose of observing the access takers and since the record does
not support S & J's assertion that the observation was justified due to
a WFWcreat ed at nosphere of viol ence and coercion, precedent supports
the ALJ's conclusion that this conduct constituted unl awful surveillance

d. Qher Interference Wth Access

The ALJ found that S & J unlawfully interfered with access on
several occasions. Inits exceptions, S & J addresses only the
interference wth access on the dates listed in the conpl ai nt (Cctober
29 and 31, and Novenber 1), claimng that the ALJ inproperly considered
other allegations on the theory that they were fully litigated (see ALJ
dec., p. 46, fn. 68). S & J asserts that it recei ved unequal treatnent
because the ALJ denied its notion to anmend the conplaint to conformto
proof of excess access by the UFW

The Board has often entertained closely related natters not
specifically alleged in the conplaint but nonetheless fully litigated.

(See, e.g., GQams Brothers Farns. Inc. and QG o-Harvesting. Inc. (1983)

9 AARB Nb. 60.) Ve find that the ALJ correctly applied this principle
here. In addition, as the General Gounsel correctly points out, there
was a tinely objectionto S&J s inquiry into the i ssue of excess
access, but the evidence of additional denials of access cane in wthout

obj ecti on.

12
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Moreover, the two incidents of interference found by the ALJ
that appear to be the basis for S & J's claimare, to the extent
affirnmed by the Board, reasonably conprehended w thin the | anguage of
the conplaint. he of the incidents, that dealing wth Echeverria's
di sruption of access on Novenber 2, is fairly considered within the
all egati ons of surveillance included in the conplaint and found
neritorious above.

The other incident, the delay of access on (ctober 28, is
al so covered by the conplaint for the foll ow ng reason. Paragraph 24 of
the Third Arended Conpl aint al | eges that access was del ayed "on or
about" three listed dates until nost workers had already left. No
evidence of a denial of access on one of those dates, Qctober 29, was
i ntroduced and the ALJ accordingly found no violation on that date.
However, evidence was introduced as to identical conduct on Cctober 28,
just one day earlier. Therefore, it appears that the date in the
conplaint was in error, but certainly wthin the neaning of "on or
about” Cctober 29. S nce the incident on Qctober 28 was properly
entertai ned by the ALJ, was unrebutted and was not ot herw se addressed
by S &J's exceptions, there is no basis for overturning the finding of
a violation.

S &J argues that the testinony of Ifrael Edeza and Gl berto
Rodriguez regarding their alleged detention by security guard R cardo
Regal ado on Novenber 1 is too confused and contradictory to be reliable.
V¢ agree and do not adopt the ALJ's contrary conclusion. Both testified

that they were

13
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detai ned by Regal ado until after nost of the workers had | eft, but the
testinony was very vague and particularly unclear as to the tine the

al | eged detention took place and the effect it had upon access.
Rodriguez testified that it occurred between 11: 00 and 11: 30 a.m and
that access was taken because they saw the workers | eaving for the day.
He al so stated that he understood that the UFWwas to be al | oned access
during the noon | unch hour. Edeza' s testinony was very unclear as to
dates and times, but he did state that the workers were eating when he
and Rodriguez were detai ned by Regal ado. Regalado testified that he
det ai ned t hem because Edeza was not wearing a identification badge and
because access was not allowed until noon. Though the ALJ credited Edeza
and Rodriguez's claimthat Edeza was wearing a badge, we nonet hel ess
find the testinony too vague to establish that any delay actual ly
interfered wth access.

Barajas and Zeferina Perez testified that on Novenber 1 they
were refused entrance by a security guard, so after 10-15 mnutes they
got out of their cars and started walking into the fields. They were
then given a ride by someone in a van to the | ocation of the workers.
Based on Perez testinony that only a fewworkers were left, the AL
found that the allegation was proven. S & J argues that there are so
nany contradi ctions between the testinony of Perez and Barajas that they
shoul d not be bel i eved.

Though Perez testified that only a fewworkers were left to

talk to, Barajas did not voice that conplaint. Mreover,

14
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Perez' earlier declaration was admtted as an inconsi stent statenent
because there she said that 30-32 workers were left, rather than "only a
few" Due to the inconsistent testinony as to the nunber of workers
remai ni ng when access was taken, we conclude that it is unclear whether
the slight delay in gaining access interfered wth the access takers'
ability totalk wth the workers and this portion of the allegation fails
on that basis. In any event, nost of the testinony actually centered on
Echeverria' s interfering presence once they got into the fields, rather
than on the nunber of workers present. Consistent with our discussion
above, we find this conduct nore akin to unlawful surveillance.

e. Aleged Assault on Access Taker

The ALJ concl uded that the weight of the evidence show that
security guard Regal ado pushed access taker Zeferina Perez in full view
of a substantial nunber of workers, thus constituting unlawf ul
interference wth protected rights. V& find the evidence insufficient to
sustain the all egation.

S & J asserts that the evidence shows that Perez, who
insisted on entering the fields wthout first waiting for the parties to
resol ve the mx up caused by the UFWentering through the wong
entrance, was in fact the aggressor. Specifically, S & J insists that
the ALJ erred in discrediting the testinony of several S & J w tnesses
who stated that Regal ado nerely put up his arns in a wnglike fashion
and Perez ran into him S & J also clains that the ALJ ignored the

I nconsi st enci es bet ween

15
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Perez and Barajas' testinony and their earlier declarations. Wile
Perez testified that she was pushed, in her declaration she stated that
Regal ado grabbed her armand twsted it. In his declaration, Barajas
stated that he saw Regal ado repeated y push Perez, while at the hearing
the testinony reflected a single push.

Wile this is a close question, we overrule the ALJ for several
reasons. ne, we disagree wth her conclusion that Ranch Manager Charlie
Rose and Harvest Superintendent Don Andersen coul d not have w t nessed
the incident because their attention woul d have been focused on their
di scussion wth the other UFWrepresentatives over access. Wile that
scenario is plausible, sowas Rose's explanation that he was facing the
direction of the incident and w tnessed the whole thing. Ve al so give
nore weight to the fact that Perez' testinony differs narkedly from her
earlier declaration. dven all the conflicting accounts, as well as the
apparent confusion at the scene, we find the evidence insufficient to
prove the allegation,

f. Bvidentiary Exceptions

S & J also excepts to various evidentiary rulings by
the ALJ, including the preclusion of evidence of prosecutorial
m sconduct, a job description of a crew | eader, and various ot her
exhibits. S &J also lists nunmerous purportedly erroneous rulings on
obj ecti ons and on questions found beyond the scope of direct

examnation. As the General (ounsel points out, S & J has

16
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failed to conply with Regul ati on 20282(a) (1), which requires that the
grounds for each exception be stated. The reason for the regulation is
obvious--it should not be for the Board to divine what a party believes
is wong about a ruling or finding of an ALJ. The failure to conply wth
Regul ati on 20282(a)(l) is a sufficient basis for di smssing exceptions.
(Peter DO Sol onon and Joseph R Sol onon dba Cattle Val |l ey Farns/ Transco
Land and Cattle Go. (1983) 9 ALRB No. 65.)

Here, S & J has provided only general statenments of due
process principles wth regard to the right to cross-examne w t nesses,
but has not expl ai ned how those principles were viol ated here. No grounds
at all are provided for the other evidentiary exceptions. These
exceptions are therefore di smssed.

QONALUSI ON

For the reasons di scussed above, the Board affirns the ALJ's
conclusions that S & J unlaw ully supported the signing of the
decertification petition, unilaterally increased wages, and interfered
w th access through both surveillance and deni al of access. Further, we
adopt the ALJ's recommended renedy for those violations, including the
setting aside of the decertification election. S nce the decertification
petition was inproperly tainted by enpl oyer involvenent, it was invalid
fromthe outset and therefore did not rai se a bona fide question

concer ni ng

®Board Regul ations are codified at California Gode of
Regul ations, Title 8, section 20100 et seq.
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representation. In addition to those allegations di smssed by the ALJ
and not excepted to, we dismss two of the allegations of interference
w th access and the allegation of assault on an access taker, due to
i nsufficiency of the evidence.
CROER

By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent S & J Ranch,
Inc., (Respondent) its officers, agents, successors, and assigns shal |

1. Cease and desist from

a. Initiating, sponsoring, supporting, approving,
encouraging and circulating a decertification petition anong enpl oyees;

b. Refusing to bargain in good faith with the
Uhited FarmVWrkers of Anerica, AFL-A O (UFWor Union) by naki ng
uni |l ateral changes in wages, rates of pay or other terns or conditions
of enpl oynent ;

c. Interfering wth |awful access by UFWrepresentatives
either by prohibiting themfromtaking access or by del ayi ng access,
thereby reducing their allotted tine or causing themto mss talking to
wor ker s;

d. Engaging in surveillance, or creating the
i npressi on of surveillance, of enpl oyees while they speak to Uhion
organi zers who are taking access;

e. Inany like or related manner interfering wth,

restraining or coercing agricultural enpl oyees in the exercise of

18
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their rights guaranteed by Labor Code section 1152;
2. Take the followng affirnative action designed to
effectuate the policies of the Agricultural Labor Relations Act (Act).

a. Won request of the UFW rescind the unilateral wage
i ncrease i npl enented on or about March 12, 1990;

b. WUoon request of the UFW bargai n col | ectively in good
faith wth the UFWw th respect to the wages, rates of pay and ot her
terns and conditions of enpl oynent;

c. Sgnthe attached Notice to Agricultural
Enpl oyees (Nbtice) enbodyi ng the renedies ordered, and after its
translation by a Board agent into all appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set
forth in the renedi al order;

d. Post copies of the Notice in all appropriate | anguages
i n conspi cuous pl aces on Respondent's property, including places where
notices to enpl oyees are usual |y posted, the period and pl aces of
posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any copy or copies of the Notice which nay
be altered, defaced, covered or renoved,

e. Mail copies of the Notice in all appropriate
| anguages, wthin thirty (30) days after the issuance of a renedi al
order, to all enpl oyees enpl oyed by Respondent during the period from
Cctober 19, 1989, until Qctober 19, 1990;

f. Arrange for a Board agent or a representative
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of Respondent to distribute and read the Notice in all appropriate
| anguages to all of Respondent's enpl oyees on Respondent's tine and
property, at tines and places to be determned by the Regional Drector.
Fol l owi ng the Reading, a Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer sany
guestions the enpl oyees nay have concerning the Notice or enpl oyee
rights under the Act. Al enpl oyees are to be conpensated fromtine
spent at the readi ng and question and answer period. The Regi onal
Drector shall determne a reasonable rate of conpensation to be pai d by
the Respondent to all non-hourly wage enpl oyees to conpensate themfor
tine lost at this readi ng and question and answer peri od;

g. Notify the Regional Drector, in witing,
wthin thirty (30) days after the date of issuance of this order, that

steps have been taken to conply with it. Udon request of
[
[
I

20

18 ALRB No. 2



the Regional Drector, Respondent shall notify hiniher periodically
thereafter, in witing, what further steps have been taken in
conpl i ance with the renedi al order.

DATED MNAY 1, 1992

DATED BRICE J. JANQA AN Chai rmantt

| VONNE RAMCS R CHARDSON,  Menber

"The signatures of Board Menbers in all Board deci si ons appear
with the signature of the Chairnan first (if participating), followed

by the signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMARY

S &J RANCH INC 18 ALRB No. 2

(U Case Nos. 89-CE90-M, et al.
89- - 34-\M

Backgr ound

This matter involves six consolidated charges, five against S & J Ranch
(S &J) and one agai nst the Lhited FarmWrkers of America, AFL-A O
(UAW. S &J was alleged to have instigated and/ or supported the signing
of a decertification petition, unilaterally increased wages and changed
other terns and conditions of enpl oynent, discrimnated agai nst workers
who took part in a work stoppage, interfered wth and deni ed access,
engaged in surveillance, and assaul ted a UFWaccess taker. The UFW
through S & J enpl oyees acting as its agents, was al |l eged to have
engaged in threats, and rock and olive throw ng during a work stoppage
on Cctober 14, 1989.

ALJ' s Deci sion

The ALJ found that S & J unlawfully instigated and supported the
decertification petition which resulted in an el ecti on on Novenber 3,
1989. She found that the petition was circul ated and supported by
various agents of S & J, Including a supervisor, two |abor consultants,
and a personnel enployee. She therefore recommended that the
decertification el ection be set aside. The ALJ also found that S & J
unilaterally inpl emented a wage i ncrease despite the UPWs request to
bargai n, del ayed access on several occasions until nmost or all of the
workers had departed, interfered wth access by di srupting conversations
bet ween workers and access takers, engaged in surveillance of access,
and assaulted an access taker who tried to wal k past a security guard.
The ALJ found the evidence insufficient to sustain allegations that S &
J unilaterally increased the nunber of toilets in the fields,

unilateral |y changed olive picking requirenments, fired ten workers due
totheir participation in the work stoppage, and warned workers t hat
their enpl oynent woul d be jeopardized if they supported the UFW

The ALJ dismssed the allegations concerning threats and rock and ol ive
throw ng because she concluded that it was not shown that any m sconduct
that occurred was by anyone acting as an agent of the UFW

The Board' s Deci si on

The Board affirned the dismssal of the allegations agai nst the UFW but
did not address the issue of whether those allegedly engaging in

m sconduct were acting as agents of the UAW Rather, the Board relied on
the ALJ's factual findings, which showed that



the evidence was insufficient to establish that any actionabl e
m sconduct took pl ace.

The Board affirnmed the ALJ's conclusion that agents of S 4 J circul ated
and supported the signing of the decertification petition, thereby
rendering the petition invalid and requiring the setting aside of the

el ection. However, rather than adopting the ALJ's finding that a crew

| eader who circulated the petition was a statutory supervisor, the Board
relied on principles of apparent authority to find that the enpl oyees
woul d have reasonably viewed the crew | eader as acting on behal f of
nanagenent .

The Board al so adopted the ALJ's conclusions that S & J

unilaterally increased wages, interfered wth access, and engaged i n
surveill ance. However, the Board reversed as to two of the all eged
incidents of interference wth access and as to the alleged assault on
an access taker, finding that the evidence was insufficient to carry the
General (ounsel 's burden of proof. Wth regard to the surveillance
violation, the Board held that the fact that supervisors and guard
stayed out of earshot does not preclude finding an unlawful chilling
ef fect upon enpl oyees' right to communi cate with union representatives.
In addition, the Board agreed wth the ALJ that S & J failed to
establish a legitimate justification for its observation of access.

Lastly, the Board di smssed several evidentiary exceptions for which S &
J failed to provide grounds as required by Regul ati on 20282(a) ().

* * %

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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MEMBER BLLI'S, Goncurring and D ssenti ng:

| concur inthe result reached by col | eagues, w th one
exception. Inny opinion, S & J did not engage in unlawful surveillance
when its supervisors and guards nerely observed access takers froma
di stance out of earshot. As ny colleagues have noted, enpl oyers nmay
continue wth their normal business activities even if it results in

being inthe vicinity of union activity. (See, e.g., Tonooka Brothers

(1976) 2 ALRB No. 52.) Moreover, agents of the enpl oyer nay renain in
the area if they can establish a legitinate reason, such as protecting
the integrity of the property, which outwei ghs any interference wth
protected rights. (Spencer Industries (1986) 279 NLRB 565; MQ aw

Edi son Go. (1981) 259 NLRB 702; Chentronics. Inc. (1978) 236 NLRB 178.)

Here, ny col |l eagues conclude that S & J establ i shed no

legitinate reason for its nearby presence because the supervisors

18 ALRB No. 2



and guards were intentionally observing access and because their
purported fear of violence was unfounded. | believe that S & J had a
legitinmate right to keep track of activity onits property as |long as
its peopl e stayed out of earshot and did not otherw se actively
interfere wth access. It is unreasonabl e to expect property owners to
al | ow anyone, especi al |y nonenpl oyees, to have total |y unsupervi sed
access to their property. Because | find no convincing evidence in the
record that this conduct had any appreci abl e ef fect upon access rights,
I would strike the balance in this instance in favor of S & J's interest
inensuring the integrity of its property.

DATED MAY 1, 1992

JIMELLI'S, Menber
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BARBARA D. MOCRE, Admini strative Law Judge:

This case was heard by me in Fresno, Galifornia, on Decenber
4, 5, 6,7, I, 12, 13 and 14, 1990. The case proceeded on the Third
Arended Gonsol i dated Conpl aint ("Conpl aint") issued on Decenber 3, 1990
by the General Gounsel of the Agricultural Labor Rel ations Board ("ALRB'
or "Board").

The Conpl ai nt enconpasses six charges.® Five charges?® al | ege
violations of the Agricultural Labor Relations Act ("ALRA' or "Act") by
S&J Ranch, Inc.® ("Respondent," "Conpany" or "S&.") The renai ning
charge (89-C-34-M) alleges violations by the Unhited FarmVrkers of
Arerica, AFL-A O ("URW or "Union").

Al of the noving papers were tinely filed and duly
served. Al parties were given full opportunity to participate in

the hearing, and all parties filed post-hearing

1. Two other charges, 89-CE86-M and 89-CE-97-M, were wthdrawn. The
renai nder were consolidated for hearing in the Consolidated Arended
Gonpl ai nt whi ch i ssued on Septenber 27, 1990. Both the Gonpany and t he
Lhion filed answers thereto, and pursuant to Title 8, California GCode of
Regul ations, section 20230, the allegations in the Second and Third
Amrended Consol i dated Conpl ai nts al so are deened deni ed.

2 Charges nunbered: 89-CE90-M, 89-CE93-M, 89-C&94-M, 89-CE95-M,
and 90-C&25-M. Because nost of the charges are agai nst the Conpany,
for ease of witing, | wll use the term"Respondent” when referring to
it, and, when discussing the charges against the UPW w | refer to it
as "Respondent Uhion."

3 General (ounsel wthdrewits allegation that S& and Dol e Food Conpany
were a single enployer or, alternatively, joint enployers. The parties
stipulated it was understood that General (ounsel was not waiving its
right tolitigate the issue at a later date. (See pages 9 and 10 of the
official hearing transcript. Hereafter, references to the transcript
wll be cited: "vol une: page.")



briefs. Based on the entire record®, including ny observation of the
deneanor of the wtnesses, and on the parties' argunents at hearing and
intheir briefs, | nmake the follow ng findings of fact and concl usi ons of
| aw

. CASE BACKEROUND

Fol | owi ng an el ection on Cctober 22, 1982, the Uhion
was certified as the exclusive bargai ning agent of all agricultural

enpl oyees® of S&J on June 1, 1984. (S8 Ranch, Inc. (1984) 10 ALRB Nb.

26.) Immediately after its certification, the Uhion, on June 9, 1984,
request ed bargai ni ng. Respondent refused to bargain in order to test the
validity of the certification. The natter came before the Board which
found Respondent had unlawful ly refused to bargain, ordered it to begin
negoti ations, and extended the certification of the Lhion. (S& Ranch,
Inc., (1986) 12 ALRB No. 32.)
Respondent appeal ed the Board's decision to both the Fifth

Dstrict Gourt of Appeal and the CGalifornia Suprene Gourt. Both courts

summarily denied S&J's petitions for review

“| directed General Qounsel to dispense with introduci ng the
"official exhibits" in order to elimnate the extra tine and noney
required to prepare themsince all of the docunents generally contai ned
therein, except the Pre-Hearing Gonference Oder ("QOrder"), are al ready
part of the record pursuant to the Board' s rules. | hereby take
admnistrative notice of that O der which issued on Novenber 16, 1990. On
page 2 thereof, there is a reference to forenan and supervi sor "Trini dad
Gontero.” The parties stipulated the correct surname is "Qunitero" and
Egrtlhe_r stipulated that he is the person listed in paragraph 5(a) of the

npl ai nt .

® Later, the unit was changed to enconpass only S & J's
agricultural enpl oyees in Madera Gounty. (See, S& Ranch, Inc. (1986)
12 AARB No. 32.)



After the Suprene Gourt's denial, bargaining finally began
nearly six years after the original election. The parties held 24
negoti ation sessi ons between June 22, 1988, through Novenber 1, 1989.
(IXL.)

On Friday Gctober 13, 1989, " workers conpl ai ned to UFW
negoti ator E ren Baraj as about working conditions, including i nadequate
drinking water and toilets, and al so expressed their frustration that a
contract had not yet been signed. They told himthey wanted UFW
representatives to go wth themto speak to the Conpany about their
dissatisfaction wth these matters. (V. 59-60; 65.)

O the foll ow ng day, October 14, approxinately 100 to 200
S&J enpl oyees, wth Barajas and anot her UFWagent, John Aguirre, acting
as spokesnen, engaged in a work stoppage for part of the norning.

Bar aj as denanded on the spot negotiations of the "nany probl ens" the
workers had. Conpany personnel declined, stating that another

negoti ati on session was al ready schedul ed for Novenber 1, about two and
one- hal f weeks away.

A few days after the work stoppage, a decertification
petition began circulating. The petition was filed wth the Board on
Qct ober 25 but was di smssed because it did not have enough valid
signatures. Another petition was filed on Cctober 31st with a
sufficient show ng of support, and an el ection was held on Novenber 3rd.

The el ection results have not been certifi ed.

© Al dates hereafter are 1989 unl ess ot herwi se i ndi cat ed.
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The parties nmet on Novenber 1st, but believing that the
Conpany had unl awful Iy instigated and supported the decertification
effort, the Union cancel ed the negotiation session schedul ed for
Novenber 2nd. As of the tinme of the hearing, no further bargaining
had occurr ed.

1. THE ALLEGED UNFA R LABCR PRACTI CGES

As noted previously, there are charges agai nst both the Union
and the Conpany. The Gonpl aint alleges that the Conpany coomtted the
fol l owing unl awful acts:’

1. unilaterally increased wages;

2. instigated and supported the decertification
canpai gn, including allowng the petitions to be circul ated during
regul ar pai d working hours;

3. unilaterally increased the nunber of toilets in the
fields;

4. unilaterally instituted | ess burdensomne
requi rements for picking olives;

5. fired ten workers because of their
participation in the work stoppage;

6. discrimnated agai nst workers telling themit did not want
to enpl oy them because of their support for the Uhion;

7. through its agent, a security guard, coomtted assault

and battery on a fenal e URWrepresentati ve;

" The Conpany adnits that it increased the nunber of toilets but
contends it did so only torenain in conpliance wth federal law (See,
Cccupati onal Safety and Health Standards For Agricul ture, Part 1928, (52
CF. R 816095 (1987).) It also admts it unilaterally changed the
pi ICki/\zDgI requi renents and rai sed wages but deni es that either change was
unl awf ul .



8. denied UFWrepresentatives access and engaged in
survei | | ance of conversations between sai d representatives and workers;
and

9. threatened enpl oyees with | oss of work because they
supported the UFW

The Gonpl aint all eges two viol ati ons agai nst Respondent
Lhion. First, that the Uiion, through 100 to 150 "pi cketers", threw
olives, threatened to renove nonstriking enpl oyees by force, and rushed
at nonstriking enpl oyees. Second, that the Union, through the
"pi cketers”, threwrocks and olives and danaged the w ndshi el d w per of
a vehicl e driven by Marcos Cervantes.

Both the Whion and the Conpany nade notions to dismss after
General (ounsel's case in chief. | granted both notions in part, and
dismssed the followng all egati ons:

1. that portion of paragraph 5(b) of the Conplaint alleging that
Jovita Franco was a confidential or managerial enpl oyee but not the
all egation that she was a GConpany agent. (M:38-39.);

2. those portions of paragraph 14 that crew |eaders M guel
Mlina, Tomas Reyes, Roberto Santoyo, and an unnaned crew |eader
circulated the decertification petitions (M:42,46.);

3. paragraphs 22 and 26 alleging threats of | oss of work
(M:55,57.); and,

4. paragraph 27 alleging that the Union was responsi bl e for rocks
or olives being thrown by various denonstrators which resulted i n danage

to the w ndshield w per of crew | eader Marcos



Cervantes' van.® (M:6.)
Having set the stage by providing a context to the
devel opnent of this specific case and having brought natters up to their
current status, | nowturn to a consideration of the remaining
al legations and the parties' defenses thereto.

[, COMPANY CPERATI ONS

A all tines relevant herein, S& was a Galifornia
Gorporation wth its principal place of business in Madera County.
The Conpany principally grows citrus, al nonds, pistachi os and
olives, but also grows mnor anmounts of other crops.

The Conpany enpl oys the | argest nunber of workers during the
ol i ve harvest which in 1989 | asted approxi nately six weeks, beginning in
the first part of Cctober and extending to the mddl e of Novenber. Peak
enpl oynent occurred fromapproxinately the last half of the third week
of the season into the fourth week. (I1:16-17; 11:32.)

In 1989, the Gonpany enployed approximately 25 olive
pi ckers directly and also contracted wth F& Contracting Co., owned

by Frank Echeverria, a |abor contractor, (also known as

8 Both General Counsel and Respondent request that | reconsider
this ruling because UFWrepresentative Barajas while testifying in
regard to the allegations in paragraph 28 asserted that he never saw any
rocks thrown. | decline to reconsider ny ruling. As a natter of |egal
procedure, the ruling was predi cated on whet her General Gounsel had
sustained its burden of proof based on the evi dence produced at the tine
it conpleted its case in chief. 1 found it had not and di smssed the
al | egati on. As a result, Respondent Uhion had no duty to produce
evidence on this issue, and were | to depart fromnornal |egal procedure
and reverse ny ruling, due process woul d require that Respondent Uhi on
be al |l owed to introduce any rel evant evi dence on the issue.
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"Pancho") who provided the vast najority of olive harvesters for S&J.
He provi ded approxi matel y 250-300 ol i ve harvesters each day during the
peak of the harvest.

At the tines naterial herein, Philip Pierre was
Vice-President of S& Ranch. Charlie Rose was the ranch nanager, and
Don Anderson® was the harvest superintendent. Jerry Alien, also a
superi nt endent, assisted Anderson.

Anderson, Alien, and Rose all were regularly in the fields
every day, checking the production and the quality of the picking.
(M1:142-144.) Rose, Anderson and Pierre determned when to pi ck whi ch
orchards and set the picking requirenents. Anderson, Aien, and Rose
general | y saw Echeverria every day. It was usually Anderson who woul d
tell Echeverria which fields to pick and woul d gi ve himthe picking
instructions. |If the picking instructions needed to be changed, Anderson
would tell Echeverria.®® Smilarly, if there were a problemwth the way
the olives were bei ng pi cked, Anderson would talk to Echeverria and tell
himthere was a problemin the field that needed to be taken care of,
(M:126; MI|:142-144.)

Sonetimes, he would give instructions to Echeverria's
assistant David A verado. There was never an occasi on when he coul d not
find one or the other of them thus, he never had occasion to give
instructions to the crew | eaders whom Echeverria enpl oyed to assist him

and Alverado. (M:141.)

°® The transcript erroneously identifies himas "John."

 Echeverria coul d not vary these instructions wi thout
checki ng wi th Gonpany nanagenent .

8



The Conpany admts the supervisory status of Echeverria,
Perre, Anderson, and Rose, and it is clear fromtestinony that Alien is
al so a supervisor. The Conpany di sputes the supervisory status of the
crew | eaders. 't

V. THE STATUS GF CREW LEADERS

In 1989, the crew | eaders were Jesus Cardenes, Mises Mirrillo
(msspelled in the transcript as "Arellio"), Marcos Cervantes, Roberto
Santoyo, Mguel Mlina, Luis Huante, Thomas Reyes and Jose Troncoso.
Each crew | eader had his own crew conposed of 40 peopl e. The crew was
further divided into groups, usually consisting of 4 or 5 workers, all of
whom put the olives they picked into one bin.

Echeverria was first called as a wtness by General Counsel .
He testified as to the duties of the crewleaders collectively and did
not indicate that any of themoccupied a different status or had
different duties than others. (11:43.) According to him the crew
| eaders' duties were to furnish the | adders for the harvest workers, to
nake sure the tractors were in proper running order, and to provide
enough toilet facilities, drinking water and cups for drinking. (11:43.)

They did not keep track of the nunber of hours the enpl oyees worked,;

! Respondent proffered RX12 which is a job description of a crew
| eader in the pest control departnent who is a direct enpl oyee of the
Gonpany. | directed Respondent’'s CGounsel to nake an offer of proof
showng the job duties of this individual were sufficiently simlar to
the job duties of the crew |l eaders enpl oyed by Echeverria in the olive
harvest to nake the job description relevant. Respondent did not
provide an of fer of proof sufficient to establish such rel evancy, and
the exhibit was rejected. (M:161.)



Echeverria and Alverdo did that. (MIl: 52-53.) Nor did they keep
track of the nunber of bins picked by the workers; the forklift drivers
did that. (M11:53.)

According to Echeverria, if crew|eaders observed fruit which
had not been picked, they woul d notify himor A varado i mediately.
Echeverria would go out to the field and check the picking and tell the
people to inprove their work. (11:43; M11:49.) He insisted crew
| eaders did not have the authority to take any action on their own.
(11:44.)

Echeverria testified the ngjority of the crew | eaders, no
speci fi ¢ nunber was given, had two-way radi os which they used to cont act
himor A varado if equi pnent broke down or workers were leaving fruit on
the trees or inthe event of injuries.®® He did not say what happened if
a crewwere picking inproperly and the | eader was one of those who had
no radio or for sonme other reason could not contact Echeverria or

Al var ado. **

Qew |l eaders were paid on an hourly basis rather than piece rate
as the harvest enpl oyees were paid. They did not receive any fringe
benefits such as paid holidays, vacation or

2 Enpl oyee Antonio Santos testified to the contrary, stating, that
Santoyo, and sonetines Mirillo, as well as "other various
admni strators” would punch his tinme card. (V:10-11.)

13 Mlina testified that he had a radio so that in the case of
energency or "sonething where they had to speak to the boss" they coul d
do so. (M11:213.) He did not say anything about one of its purposes
being to notify Echeverria whenever a worker needed to be corrected.

“ For exanpl e, Echeverria failed to appear as scheduled to testify
one afternoon, and Respondent's counsel initially could not |ocate him
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i nsurance; however, A verado did receive such benefits. (I1:36,45.) They
did not do any of the sanme work as the crews.

Echeverria first testified that only he had the authority to
hire people and to discipline or fire them (11:34-35.) He did not
nmention any exception to this policy. However, after several workers
testified that they were hired by Santoyo, Echeverria, when recalled to
testify as part of Respondent's case, changed his testinony and
acknow edged that Santoyo hired people, but then stated that Sant oyo was
the only one who could do so.”® He maintained that the other crew
| eaders coul d bring people to hi mand suggest that he hire them but it

was his deci sion.

> Fidel Garcia and Antonio Sal as worked in both Santos' and
Mlina s crews in 1989. Each testified that so far as he coul d see,
Santoyo and Molina had the same duties. (1V:95, 97-98; V:147.)
Smlarly, Atonio Santos, who worked for Santoyo and Mirillo, testified
that both seened to have the sane duties. (1V. 147-149.)

' Enmiliano Rojas testified that his crewleader, Mrillo, told him
on several occasions that if he knew anyone who wanted a job, Rojas
should let Mirillo know (V:33-34.) This testinony is not sufficient to
show that Mirillo had the power to hire or to effectively recommend
hiring. However, based on Echeverria s initial testinony wherei n he nade
no distinction among crew | eaders, his admssion that Santoyo could hire
and the testinony of workers that Santoyo's duties appeared no different
than those of other crew |l eaders for whomthey worked, | find all the
crew | eaders had the sane basic duties and could hire people. | decline
to credit Echeverria' s belated distinction. The ability to hireis a
prinary indicia of supervisorial authority, and | do not believe
Echeverria initially would have failed to nention Santoyo' s uni que
position if it were true. Rather, | find that faced wth credi bl e
testinony of several wtnesses, he decided to characterize Santoyo as an
exception to his prior testinony. | note that by the time Echeverria was
recall ed, the allegations agai nst Santoyo had been di sm ssed.

11



Nuner ous workers'’ testified that the crew | eaders regul arly
inspected their work to see that they had done the picking properly and
directed themto redo any trees which the crew | eaders determned were
not picked properly. (IV: 93-94, 135-136, 147-148; V:33-34, 45, 147-149;
M:5-8 It was clear the workers regarded the crew | eaders as being in
charge of the crew (1V:93,97; V:147, |V 135-136, |V:147-148, V:33.)

Two workers, Fdel Garcia and Antonio Sal as, testified to
specific instances when their crew |l eader, Mlina, insisted that they go
back and repi ck trees which he determned had not been pi cked properly.
In each case, since they had not done the work Mlina ordered themto
correct, Salas and Garcia refused.® In both instances, Mlina woul d
not let themgo on to pick newtrees until they conplied with his
orders. Faced wth this directive, both nen left. (1V.107-108, 113-
114; V:149, 165-167.) In neither case did Mlina contact Echeverria or
Al varado before issuing his ultinatum

At the tine of the hearing, Mlina was still enpl oyed
by Echeverria. He testified he was essentially a foreman but sinply
did not have the title. Hs primary job was to nake sure the trees did
not have any fruit left on them (MIl1:23,26,30.)

He testified he could not fire anyone; nor coul d he

Y BEnrique Nava, Antonio Salas, Fidel Garcia, Antonio Santos, Jose
de Salas, Emliano Rojas (whose nane is erroneously spelled "Aneliano”
inthe transcript) and Julian Garci a.

® Salas explained that if a worker has to repick a tree or pick
up olives, he loses tine, and there is less fruit to gather than on a
tree which has not yet been picked. S nce he was paid piece rate,
both factors caused himto get |ess pay. (1V:129.)

12



send anyone hone w thout first checking wth Echeverria. He denied
sendi ng anyone hone during the 1989 ol i ve harvest because they di d not
followhis instructions and asserted he did not recogni ze the nane
Antonio Salas. (MI1:25.)

According to Echeverria, Salas quit working because on three
occasions in a three-day period, he told Salas and his brothers they had
toinprove their work. Qne of themreplied to Echeverria that they were
not going to work anynore. He told themthe job was there so | ong as
they did their work correctly, but they never cane back to seek work.®
(MI1: 50-52.)

Regarding Fidel Garcia, Mlina testified he advi sed Echeverri a
("Pancho") by radio that Garcia "had left and didn't want to do his work
right...." (MI11:25.) Echeverria corroborated that Mlina called and
said he had asked Garcia to talk to Echeverria. He said he went to the
field and encountered Garcia who was al ready wal king out. Garcia threw
the bucket of olives and told Echeverria, "lI'mnot going to pick olives."
Echeverria asked himwhy, and Garcia sinply said he definitely was not
pi cking any ol i ves and wal ked away. The next day, Garcia returned to
wor k, apol ogi zed for his behavior, and asked Echeverria if he coul d
return to work.® Echeverria said, "Ckay," but Garcia would have to do

the job. (MI1:45-50.)

“This contradicts Salas' testinony, which | credit, that he
returned to work on Cctober 20th. If Salas had not returned to work, |
woul d have expected Respondent to corroborate Echeverria s testinony wth
payrol | records or daily crew sheets or some such evi dence.

2] do not credit this testinony since the next day was the day of
the work stoppage in which Garcia participated. (V:150.)
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| credit Garcia and Salas that Mlina, on his own authority,
told themthey could not pick any nore trees until they obeyed his order
to repick. Even Mlina said he had already told Garcia this by the tine
he call ed Echeverria. Neither nan contended he was actually fired by
Mlina, and | nake no finding Mlina had such authority, but it is clear
they believed they had to obey.? (I1V 108, 114; V:149, 155-156, 165-
167.)

Antonio Santos testified he was in Mises Mirillo' s crew and
inaddition to directing picking, Mirrillo woul d oversee bringing in and
renoving olive bins. (IV: 101-103, 147-149.) According to Mirrillo, he
worked as a forklift driver in the 1989 harvest season, and his only
duties were to bring in and take out boxes, to take water to the workers
and to pick up trash or clean out the bathroons. (I1V:81.)

He testified he never gave instructions to the workers on
how to pick fruit; nor did he ever tell the crew nenbers that they had
to go back and repick a tree. He also testified he did not recall ever
telling Echeverria that any of the olive pickers were not performng
their job correctly.® (IV: 82-83.)

Based on the foregoing, | find that crew | eaders Santoyo,
Mirillo and Mdlina could hire workers and coul d order themto correct

work without first checking wth Echeverria. |

2 Snilarly, worker Antonio Santos testified that only Echeverria
would tell themto get out if they could not do the job correctly.
(V:45.)

2] do not credit Mrrillo. Hs testinmony contradicts that of not
only the workers but al so Echeverria in that Echeverria made no
(he_xcepti ons when he testified crew | eaders oversaw pi cking and reported

im
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find that they could not fire workers but coul d prevent themfrom
continuing to work, thereby depriving themof inconme, at |east until
Echeverria (or A varado) could be consulted.

| do not credit Echeverria and Ml ina that every tine a
worker did not pick properly, Echeverria would be called to deal wth
the situation. In the first place, the incidents wth Mlina
denonstrate otherw se. In the second place wth 250 to 300 workers and
the nany natters needing attention during harvest, | do not believe
Echeverria and A varado woul d have the tinme to travel to the field and
speak with an individual worker every time there was a problemwth
pi cki ng.
V. BARAIN NG

As noted earlier, the Conpany and the ULhi on began negoti ating
for a contract in June of 1988. In 1989, Eren Barajas headed up
negotiations for the Lhion until August 16th, when Dol ores Hierta took
over. (111:159-160; M :151-152.)

The rel evant bargaining history is set out in JXL.
Briefly, on August 16th, the Conpany nmade an interi mwage proposal ?
and requested the Union informit by close of business on August 18th

whet her it objected to the Conpany

% The proposal was marked as RX13, but | sustained General
QGounsel 's objection to its admssion because it was not identified or
provided to General (ounsel by Respondent as required by the Pre-Hearing
Gonference Qder. (M1:20-23.) There were a nunber of other instances
where Respondent simlarly failed to conply wth the Pre-Hearing
Gonference Order, in sonme cases failing to informGneral Gounsel of its
intention to introduce docurments until the very nonent Respondent's
counsel offered theminto evidence. In each instance, | rejected the
proposed exhibit unless | found that Respondent coul d not reasonably
have anti;:i pated the need for the proffered exhibit. (M: 162-206;
M| :4-15.
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i npl enenting the proposed increase. (M:162.) Barajas told P erre
the Uhion woul d not agree to the interimproposal, and the Conpany
did not inplenent it. (MI:17-19.)

The ULhion then asked the Gonpany to clarify its
August 16th proposal. |n response, on Septenber 7th, the Gonpany
submtted a full contract proposal including a wage proposal . (See
Exhibit Ato JXL)

A new Gonpany econom c proposal was submtted to the Uhion on
Septenber 18th. (Exhibit Cto JXL.) The fol | ow ng day, the Union
submtted a revi sed wage proposal and during the course of negotiations
that day anended its proposal. (Exhibits GI and G2 to JXL.) In
response to these economc proposal s, the Conpany provided the Union a
revi sed wage proposal on Qctober 10th. (BExhibit Hto JXL.)

Matters were comng to a head in negotiations. A the
session on (ctober 10th, the Conpany negotiator told Hierta that the
Gonpany did not have nuch roomto nove on wages and urged the Lhion to
nake a count erproposal so"...the conpany and the Uhi on coul d go ahead
and take it to the enpl oyees for a vote for approval of a contract."
(M1:26.) Dolores Hierta responded that it was tinme to get a contract
"or go to war" (ld.) Despite the parties' postures, at the negotiating
session the next day, Dol ores Hierta asked what the wages for each

i ndi vi dual enpl oyee woul d be under the Gctober 10th proposal . %

% n October 16th, the Conpany FAXED a break- down by
i ndi vi dual enpl oyee of the wages that woul d be pai d under the
Cctober 10th proposal. (RX24.)
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Two days later, on Cctober 13th, workers nmet wth UFW
representatives to discuss the progress of negotiations. VWérkers
conpl ai ned about the lack of toilets and drinking water and not having a
contract and asked the Union to hel p put on a denonstration to express
their frustrations.® (111: 104, 106-108; V:59-60; M:64.) The fol |l ow ng
norni ng, UWFWagents Eren Barajas and John Aguirre hel ped themstage a
wor k st oppage.

M. THE WIRK STCPPACE

The Gonpany had agreed to the Uhion taking access before work
on Saturday, Qctober 14th. Barajas and Aguirre arrived about 6:00 a. m
and net wth workers who were gathered just inside the ranch from Avenue
12 on a private dirt road. (See GOx4, a photocopy of a map of the Conpany
fields and adj acent roadways.) This road was referred to as the center
drive and is depicted on QX4 as a blue |ine which bisects field 6-2 in a
north/south direction.

Echeverria was the main General Gounsel w tness
regarding the alleged acts of violence. He testified Aguirre | ed about
120 workers in a narch down the center drive fromnorth to south.
Barajas was at the rear of the group.

The activity began at about the area narked "2" on GCX4.

(M:68.) He heard the workers yelling, "Get out of the

% Seven years had el apsed since the original el ection when the
workers sel ected the UFWas their bargai ning representati on, and
negoti ations had been going on for sone 16 nonths. Not only had no
contract been signed, but under the Conpany proposal, those who worked
for labor contractors--the vast majority of Conpany workers--woul d
recei ve | ower wages than workers enpl oyed directly by S& and were not
eligible for fringe benefits. (See Appendix A and Letter of
Understandi ng, Exhibit Ato JXL.)
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field or we are going to nake you get out." He also testified they were
throw ng rocks, pieces of tar, and sticks, and were yelling, "Get out,
We're going to nake you get out." (1:70.) He testified that Aguirre was
only about 15 feet away when peopl e were throw ng rocks. (1:76, 84.) He
did not hear Aguirre tell the people to stop throw ng rocks.*

ne individual got on a tractor which was running, set the
tractor in neutral, and the tractor rolled dow the hill and crashed
into a tree. Another individual, whomEcheverria did not recogni ze as
working for him?% who snell ed of al cohol, picked up a piece of tar and
cane right up to Echeverria. Echeverria testified he becanme fri ght ened
and vent off into the trees.?® (1:72-74.) Echeverria acknow edged he
did not knowif either Aguirre or Barajas observed either of these

i nci dent s.

% |n response to a | eadi ng question as to whether Barajas told
themto stop, he replied in the negative. However, in his direct
testinony there is no indication Barajas was in the vicinity. In fact,
if Aguirre was right by Echeverria at the front of a crowd of 120 peopl e
and Barajas was inthe rear, it is likely Barajas woul d not have seen
any such activity.

* There is no evidence this person was affiliated with the Uhion,
and | note that inrelation to another natter Echeverria had to ask
Emliano Rojas who had worked for himfor sone time for identification.
Thuﬁ, | do not find sufficient evidence to infer this person was not a
wor ker .

% n cross-exanination he was asked what was sai d by the person
who cane up to himwth a rock. There was no such testinony, but I
infer the reference was to this incident. The interpreter translated the
renarks as: Let's kill this rip-off." The actual Spani sh words nean "to
get rid of or finish this burglar” according to the interpreter.
Infer this renark refers to the allegations that Echeverria was chargi ng
too much for transportation and housi ng and not payi ng hi gh enough
??g$§.7gh§ person also said, "let's kill this son-of-a-bitches's son."
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He heard Aguirre speak to the gathering of people, saying in
Spani sh: "Cone on, everybody, outside. Let's get together." Echeverria
testified Aguirre also said, "Don't work. V& need you peopl e get out
(sic). "Get out of the field." (1:74.) Aguirre also yelled, "Chickens,
get out of the field. Let's get together. Followus or youll be sorry."
(1:75.)

According to Echeverria, all of this activity occurred in the
| oadi ng area near the southwest corner of field 6-1 (see GX4), and he
estimated the yelling and throw ng sticks started a little after 7:00 or
7:15 a.m and continued for 40 to 60 mnutes. (1:86-87.) Wile this was
occurring, about half of the workers, approximately 100 people, were in
the field on | adders picking olives. The narchers were yelling: "get off
the | adder or we're goi ng to nake you corme down." (1:79-80.)

Approxi mately 20 to 25 peopl e who were attenpting to work asked himif it
was safe for themto stay there. He testified that their faces showed
that they were scared and stated, "They were running. | had peopl e
running all over the field." (1:81, 87-88.) Asked to nane sone of the 20
to 25 people, the only ones he coul d nane were Jose Troncoso® and
Troncoso's famly.

Troncoso testified that about 7:00 a.m on Cctober 14th, he
and his famly-his wfe, tw daughters, a friend of one daughter, and
his son-in-1awwere working about four trees in fromthe center drive.

They were at the south end of Field 6-2,

It is not clear whether Troncoso was a crew | eader at this tine
since the evidence shows only that by the latter part of Cctober he had
noved frompi cker to crew | eader.
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inthe area marked in pinks on Q4. (1:95.) A group of people, he did
not say how many, with Aguirre and Barajas at the front came about two
trees into the field.

Aguirre and Barajas said, "son of a bitches."
Initially, Troncoso said no one in the group did anything el se, but then
he sai d sone of the people threwolives "towards" himand his co-
workers. (1:99-100.) At first he started to say the group ran toward
his famly but corrected hinself and said, "no, no, let us not say they
ran. They just went onward to the rest of the famly.” (I:102.) He and
his famly went further in the fields to hide.® After about 15 ninutes,
they resuned pi cking because the group had left. (1:99, 102.) He
estimated the marchers were in the fields for about two hours and t hat
he and his famly worked all but those 15 mnutes. (I:100-102.)

Jose Troncoso' s daughter Regina, who appeared to be 15 or 16
years ol d, also testified. According to her, approxi nately 20 peopl e
were calling for those who were working to "cone out or get out." Her
group renai ned working for about 15 mnutes and then went to hide in a
bi n because "soneone", Regina had no i dea who, had said that the Uhion
peopl e woul d hit the workers. (1:112.) She acknow edged she did not

actual ly

% Respondent's counsel asked a | eadi ng question, asking Troncoso
how he felt when he saw 100- 150 peopl e cone into the field throw ng
olives toward himand his famly. Troncoso replied "Vell, | felt
afraid.” (1:103.) There was virtually no feeling behind the testinony,
and it sounded insincere. Mreover, since he had to be drawn into the
response, it is not very convincing. In any event, the relevant |egal
I ssue is not whether Troncoso was subjectively afraid but rather is an
obj ective standard of whether the proverbial reasonabl e man woul d have
been afraid in the situation.
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bel i eve anyone was going to hit her. (I: 120-121.)

According to her, neither Aguirre nor Barajas |eft the roadway
and went into the field. (1:120.) Only about five people cane into the
field, and they were naking notions with their hands and whistled.*

She went further into the orchard where her nother and fat her
wer e because the peopl e who had been working with her had left. (I:116-
119.) By this tine, the five who had cone into the field had rejoined the
others and left.

Ms. Troncoso was a believabl e witness. She seened sincere and
did not exaggerate. Wiere her testinony differs fromher father's, |
credit her. Thus, | do not credit that Aguirre and Barajas were present
or that olives were thrown. *

There are significant discrepancies in the General Counsel's
and the Gonpany's version of events. In the first place, Echeverria
testified that the allegedly violent activity all occurred in the area
nmarked "2" on G4, but also testified that from7:00 or 7:15 a.m until
about 7:45 or 8:15 a.m Uhion supporters were narchi ng down the center
drive going into fields sending people running all over. Yet, of all

t hese peopl e

% The following day, the interpreter indicated that she had thought
about her interpretation and believed she had not conveyed the proper
connotation of the whistling. According to the interpreter, the word in
Spani sh ("chiflete") has an insulting neaning akin to a Spani sh phrase
which translates, "to fuck your nother." (11:116-118.)

2 Not only did | find Ms. Troncoso nore believabl e, but the
swearing is out of character wth Barajas since even Echeverria who
tended to exaggerated greatly said verbal abuse was not nuch of a probl em
w th Baraj as.
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affected, the Troncosos' are the only ones he could name who were
afraid, and Troncoso and his daughter testified the incident they
described occurred at the south end of field 6-2 about 7 a. m

These descriptions clash wth Pierre's testinony wherein he
said he arrived where Aguirre, Barajas and the denonstrators were
gathered at the spot narked "2" on G4 about 7:15 am Charlie Rose
was already there. P erre believed work was to begin at 7:30 am and
was concerned the denonstration woul d continue into work tine. So he
radi oed a supervisor to bring a video canera. Despite the fact that he
was at precisely the sane place at the sanme tine Echeverria says all the
vi ol ence was occurring, Pierre nentions nothing about it and calls for
the canera only because the denonstration nay |ast past tinme for work.

There is no testinony as to when the canera arrived, but
Plerre testified he directed Charlie Rose as to what to tape. He
testified® the first scene depicted on the tape (GG)* is John
Aguirre® sitting in his car, a white Vol kswagen Rabbit, in the center

drive at the location narked "2". Rose's

®A the hearing, the tape was played on a vi deo cassette recorder
(MR which had a counter (not a tine display). The tape was stopped at
various points, and Pierre testified to what was depi cted from one
nunber to another on the counter. The portion of the tape admtted was
fromzero to 444 on the counter.

| admitted the tape over the objection of the UFWwhi ch obj ect ed
both on the grounds of rel evance and because, as the Conpany admtted,
the tape shows only certain events or portions of events. In other
words, the canera was turned off and on, noved to different |ocations,
and the Gonpany recorded only what it wanted to record, omtting the
rest.

®@X2 is a photograph of Aguirre.
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voice says it's fiveto 7 and then says it's fiveto 8. PFerre
testified he i ndependently recalled it was about 7:50 a.m ™

The next scene on the tape shows the canera bei ng operat ed
fromthat sane | ocation, facing south, recording the narchers (fromthe
rear) as they nmarch south down the center drive. P erre testified he
bel i eved the group reached the sout hern boundary of field 6-2 about 8:30
am and remained in that area until about 9:00 a.m when a deputy
sheriff arrived in response to a call fromthe Gonpany. (I1:54.)

Thereafter, the tape shows Barajas (a photograph of hi mwas
admtted as GQCX1), Aguirre, Pierre (shown wearing a white shirt and
talking to Barajas who is saying he already talked to "himi referring to
Echeverria who is wearing a grey jacket and whose back is to the canera)
and the deputy, noving to the edge of the group and speaki ng anongst
thensel ves for several mnutes wth Aguirre periodically addressing the
wor kers. ¥’

Barajas and Aguirre are attenpting to get Perre to negoti ate
about the "problens" the workers had. P erre refuses to do so, saying a
negoti ati ng sessi on was schedul ed for Novenber 1st-about two and a hal f
weeks away. Perre tells the workers they have to go to work or |eave.

Agui rre speaks to the workers,

* \Watever the tine, | infer the march had not started since
Aguirre, who headed it, is still in his car. Mreover, Rose's calm
tone, supports this conclusion. Wether Pierre or Echeverria is correct
as Ito the tine is not critical since the charge against the Union is
vi ol ence.

¥ The interpreter was able to translate nost of his coments which
consi sts not of threats but exhortations to the people to stand united
agai nst being exploited. (I:140-142.)
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and they leave the fields and go to the Conpany of fi ce where they
posi ti oned thensel ves al ong the road. Pierre testified the workers | eft
the field at approximately 9:30 a.m at which tine harvesting began. ®
(1:60.)

Mbst of the videotape depicts the gathering and di scussi on
just described. Less than a mnute is devoted to the workers marchi ng
down the center drive. It shows not a single incident of the type
testified to by Echeverria.

Moreover, the tenor of the voices and the whol e nanner of the
nmar chers depi cted on the videotape are inconsistent wth the repeated
violent acts set forth in Echeverria s testinony. He has narchers
rushing into the fields, frightening workers on | adders, sending peopl e
running all over.

The crowd is boisterous. The workers are chanting sl ogans
such as the UFWrallying cry, "Mva La Raza," but the nood is anything
but violent. The Troncosos' testinony too is of a far different
character than that of Echeverria. Further, worker Emliano Roj as
credibly testified he sawno violence or threats. Wile no one person
woul d l'i kely have seen everything that occurred, if Echeverria' s

testinmony were accurate, sone

® e also testified that he sent workers home at 11:30 because
they were afraid. | do not credit himbecause supporting evi dence such
as payroll docunents or the sheriff's report which woul d have
corroborated his testinmony were not introduced and RX30 shows t he
harvest that day was over 90%of the amount harvested the day before.
find it highly inprobable that this woul d be the case if work | asted
only two hours. These factors cause ne to doubt Pierre as to the tine
frane. Barajas testified he was sure they were not in the fields past
8:00 a.m, but because he was initially evasive on this issue, | do not
rely on his testinony either.
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di st urbance woul d have been noti ceabl e.

| do not credit Echeverria s testinony as to the acts of
viol ence he described. Hs testinony is either contrived or so
exaggerated that if there is any truth toit, there is no way to discern
what portion mght be credible.

| have credited the testinony of Regina Troncoso and that of
her father to the extent it is consistent wth hers. | do not rely on
the denials of Barajas and Aguirre as to any violence or threats having
occurred.

Baraj as can best be described as a reluctant witness. He was
guarded and seened to view the hearing process as a gane of cat and
nmouse, al t hough when pressed he woul d give an answer.*

Aguirre was so evasive that | do not credit himon any of the
inmportant issues. He testified he could not recall if the workers had
pl anned to work on the 14'™° what tine he arrived, howlong they were in

the field, whether he had ever

® For exanpl e, despite sone initial equivocation, he ultinately
acknow edged that at |east for a tine, the marchers were spread across
the entire center drive. And, despite a certain anount of initial
evasi veness, he eventual |y acknow edged he, Aguirre and the marchers were
on the Conmpany's property beyond their permtted access tine because it
was a "special case" but left when Pierre told the narchers they nust
start work or leave. H s testinony on both points i s borne out sormewhat
by the vi deot ape whi ch shows nmarchers across the center drive wth
vehicles attenpting to pass on the right side of the crowd. The canera
is then turned off fromwhich | infer that the vehicles, which had not
stopped but were still trying to nove around, continued to nake their way
al ongside the road or el se the Gonpany woul d have kept taping.

“I'n contrast, Barajas acknow edged the workers had pl anned a
denonstration for that day.
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seen a copy of Go&*, whether some people were trying to work during the
denonstration or whether denonstrators left the road and went into the
field. (M: 59-62; 66-69, 76-80.)

M. THE COMPANY BRINGS | N LABCR GONSULTANTS AND GUARDS

I medi ately after the work stoppage, the Conpany i ncreased
the nunber of |abor consultants fromone to six* and hired approxi nately
Six to eight security guards. Pierre testified he decided to hire the
guards and consul tants because of the viol ence that occurred during the
wor k st oppage, ® and guards were in place by the norning of the 16th, the

first workday after the work stoppage. (MI1:67-68.) Fromthe

- * Zeferina Perez, a UFWorganizer who frequently took access
during the tines naterial herein, readily acknow edged the Unhion had
copi es of the nap.

“2 9 nce 1983 the Conpany had been utilizing the services of a |abor
consulting firm-the FarmEnpl oyer's Labor Service (FELS). John DO az,
an enpl oyee of FELS, had been visiting the S& Ranch each week. H's
prinary function was to open channel s of communi cati ons between the
di rect enpl oyees of the ranch and managenent. (M I:119, 121-122.)

“ Despite the fact that Pierre referred specifically to the work
stoppage. Respondent introduced testinony fromtwo workers, Esteven
Mirillo and Wal do Herrera, as to events which occurred after the work
st oppage, whi ch Respondent argues denonstrated an ongoi ng at nosphere of
fear of violence. (This testinony was admtted solely in support of the
Gonpany' s defense to the surveillance charge, and not as part of the
charge agai nst the Unhion because it was introduced | ong after General
Gounsel had rested, and there was no notion to reopen the record in that
portion of the case—nor fromthe state of the record does it appear
there woul d have been sufficient basis to support such a notion.) The
testinony of Mirillo and Herrera does not justify Respondent's constant
surveill ance of UFWrepresentatives and their discussions wth
enpl oyees. In the first place, Pierre' s decision was nade before these
events occurred. Further, the incident of sone oranges being thrown at
M. Herrera was isolated and apparently of short duration, and there is
no evi dence of Unhion invol venent. (M1:15.)

26



testinony herein, it is clear the guards' nain purpose was to control
and oversee the access taken by the UPWrepresentati ves.
After the work stoppage, Pierre was inforned by

supervi sors, whose nanes he could not recall, that there were
allegations circul ati ng anong the workers regardi ng m ni numwage
viol ations, overcharges for services that Echeverria was providing, and
excess deductions being taken fromtheir checks.” Pierre had FELS send
out additional personnel to determne whether there was any basis to the
all egati ons he was hearing, to assure enpl oyees that the Gonpany woul d
provide security in light of the work stoppage on the 14th, and, nost
inportantly, to avoid having the workers go into a full-scale strike and
di srupt the harvest which was al nost at peak.® (MI: 75-76, 120-122, 133-
134.)

In addition to Daz, five other FELS representatives went to
the ranch and, according to a FELS i nvoi ce (QCX6), spent nunerous hours

every day at the ranch fromQctober 19th through

“ RX27 is a photocopy of a docunent titled "Boycott Dole" which
Pierre testified he received fromone of his superintendents which
purports to be fromthe UFWand accuses S& Ranch of enpl oyi ng | abor
contractors who provi de substandard housi ng, pay | ess than m ni numwage,
and charge exorbitant amounts for transportation and ot her services.
The docunent was introduced only to corroborate Pierre' s testinony that
such al |l egati ons were circul ating anmong the enpl oyees.

“ The workers did not seemespecially to feel the need for
I ncreased security since they wanted to know fromthe FES
representatives why the guards were on the ranch. Further, no reason
appears why he needed the FELS people to determne this since the
Conpany had a close rel ati onship wth Echeverria who had worked for S&J
for sone ten years before he started supplying contract workers which he
had done for three or four years.
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the election.® Diaz and Mntol ongo were the only two who testified.
According to D az, he spoke to the enpl oyees of Echeverria only on
Qctober 16th.  He renenbered bei ng acconpani ed by Mnt ol ongo and
Espi nosa but could not recall if anyone el se was wth them Echeverria
took thent’ to talk to a small group of peopl e who had been conpl ai ni ng
about wages or "sonething like that,"* and they tal ked to those workers.
QGher than this one tine, he testified he only went to the
ranch when there were access probl ens and, on these occasions, he was at
the entrances to the ranch, not actually in the fields. H had no
recol | ecti on how nany such incidents there were, even to the point that
he said he could not recall if there had been only one such incident or
nore than one in the nearly three weeks between Cctober 16th and the
el ection on Novenber 3rd. (M1:122-123, 127-128.)
He al so professed he coul d not begin to approxi hate how nany
tinmes he went out to the ranch--not even whether he was there for the
najority of each week or less than half of a week. In contrast, Pierre

who testified before Daz, readily

" The other representatives were: Martin Mntol ongo, R chard
Espi nosa, Gabriel Rojas, Hlda ol enan, and John Barrient os.
Respondent admts that D az, Montol ongo and the other FELS
representatives identified in GOX6 at all times relevant were its
agent s.

4" According to Montol ongo, no one fromthe Conpany ever took him
to a group of workers and then left. (M1:140.) | do not credit him

“ Hsewnhere, he testified that enpl oyees asked hi mwhet her they
were still going to have work, told himthey were frightened and that a
ot of promses were nade. He relayed the enpl oyees’ comments to
Perre. (M1:120.)
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acknow edged that Daz was at the ranch virtually every day during
the period. **(11:25-27.)

Daz testified that after Ferre told himthere was going to
be an election, he went to the fields and told the workers they shoul d
not vote for the Lhion. (M1:123-124.) He had no idea when this
occurred. He denied ever circulating a decertification petition or
telling workers that the Gonpany woul d be circul ating such a petition
whi ch they should sign. (M1:123.) He acknow edged that sonetine between
the work stoppage and the el ection, workers asked hi mabout a paper that
was circul ati ng regardi ng the Uhion, but he had no i dea when t hat
occurred or on how many occasions. He told themhe did not know what
they were tal king about, but encouraged themto read and to ask questions
about anything they were going to sign and to be sure what they were
signing. (M1:129-130.) This testinony contradicts his prior testinony
that, with one exception, he only went to the ranch regardi ng access
pr obl ens.

Mont ol ongo testified that he usually circul ated anong
Echeverria s workers by hi nsel f except on perhaps two or three
occasions. He testified variously that the only person who acconpani ed

hi mwas R chard Espi nosa® and that Espi nosa was

“ @6 is a copy of the bill the Conpany received fromFES for
services rendered by the various |abor consultants. It reflects how
many hours each consultant spent on which days at the ranch. For sone
unexpl ai ned reason, the bill does not reflect any tine spent by D az.

% According to Montol ongo, Espinosa is perhaps an inch or so taller
t han Mont ol ongo (who descri bed hinself as being 59" tall and wei ghi ng
170 pounds), wei ghs 180 pounds, wore gl asses and had short bl ack hair
wthalittle grey init. Espinosa did
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one of those who acconpanied him (M1: 138-140.)

O one occasion, he spoke to a group of enpl oyees who were
pi cking olives. He expl ained who he was, and the reason he was there,
i.e., the conplaints and al so explained that the security guards were
there in order to keep order and to protect individual s and conpany
property. He testified that peopl e were concerned as to why the guards
were on the premses. (MI: 134-135.)

During the entire tine he was circul ati ng anmong the workers,
he never saw anyone wal ki ng about with a paper, but he knew sonet hi ng
was bei ng circul ated because the workers asked himabout it. (MI:141.)
He told themhe wasn't really sure what they were tal king about until
they sai d soneone wanted themto sign sonething. He sinply told the
workers to make sure they read anything they were asked to sign and not
to let anyone intimdate theminto signing anything unl ess they wanted
to.

(M | : 140- 141)

He insisted he was not asked about this by the workers until
after everything, presumably he nmeans both petitions, had been fil ed.
Later however, he testified he had been out in the field only two,
three, or four days when the subject was raised. This woul d be roughly
bet ween ctober 21st to 23rd which was several days before the first
petition was filed and the time when nost of the signatures were

gathered. | credit this latter

not have a beard, but Mntolongo had a beard, and a nustache, and both
were streaked with grey. Both nen were nedi umto dark conpl ect ed.
(M1:137-139.)
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testi nony.

He denied circulating a decertification petition or telling
enpl oyees they shoul d sign such a petition or that the Conpany was
circulating such a petition which they should sign. He naintained it was
only after the Gonpany attorney told hima decertification petition had
been filed and there was going to be an election that he tal ked to the
workers about it.* At that tine, he told themthat the Conpany's
position was "no union” and that if the Union was el ected, dues woul d be
deducted fromtheir paychecks which was not necessary because the Conpany
had a policy to speak to the enpl oyees whenever the enpl oyees want ed.
(M1:135-136.)

| did not find either Montol ongo or DO az credi bl e on nost
points. Daz' asserted |ack of recollection goes far beyond an honest
inability torecall. He was at the ranch virtually every day for nearly
three weeks and yet mai ntai ned he had no i dea whether he spent even a
najority of one week there. Further, as noted, his testinony is
internal ly contradicting.

Nor did | believe D az' description that FE.S peopl e sinply
wal ked around anong the workers waiting for themto start conversations.
It is highly unlikely that workers woul d approach unidentified persons
and air conpl aints agai nst their bosses. Thus, the techni ques descri bed
by Daz are not calculated to provide the infornmati on the FELS peopl e
were instructed to obtain. | do not believe that O az took such a

| ackadai si cal

*This contradicts his earlier testinony that he tal ked to them
before the first petition was filed.
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approach to inplenenting the instructions of a steady client.
Rather, | believe he was not telling the truth about his activities.

| also find Daz' and Mntol ongo' s denial of know edge of the
circulation of the decertification petitions unbelievable. They are
prof essi onal |abor consultants, and they were in the fields circulating
anong the workers for nearly a week or nore while the first petition was
being circulated. Over 200 signatures were gathered on just four days

2 The evi dence shows there was no effort to conceal

during that tine.?>
this activity. | sinply do not believe that |abor consultants in this
situation woul d be unaware of such activity.

A so, their demeanor in reciting their supposed
responses to workers' questions about the petition was conpl etely
unconvi nci ng. Both gave standard, pat responses and very nuch gave the
Inpression of reciting a position rather than truthfully recounting
events.

Mont ol ongo gave exactly the opposite inpression of a wtness
trying to tell "the whole truth.” He was so programmed to deny any

know edge of the petition being circulated that he woul d deliver denials

even before General Gounsel coul d finish

2 @X6 shows substantial hours for the FELS representatives
virtually every day between Cctober 19th and el ection day, Novenber 3rd.
&X12 is a photocopy of the petition wth enpl oyees' signatures bl acked
out but the dates of those signatures visible. (Each Iine contains a
signature and the date signed.) QGOX12 shows signatures begi nni ng on
Cctober 18th and conti nui ng through Cctober 31st, wth 156 signatures
ggt ger ed on one day--Qctober 20'"™--and 66 signatures gathered on Cctober

rd.
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aski ng the questi ons.

Three different enpl oyees testified that FELS representatives
spoke to them® Reyes de |a Torre testified that begi nning about three
days after the Qctober 14th work stoppage, two gentl enen, whomhe cal | ed
"strike breakers", one whose nane was DO az and the other whose nane he
did not know but who had a beard, presurmably Mntol ongo, cane to the
field where Reyes was working. There were al so forenen present. >

Daz told the workers the Union woul d not give themthe
benefits the Conpany was giving themor, rather, the Union woul d deduct
noney to cover the benefits whereas the Gonpany woul d not deduct noney
fromtheir paycheck. After this, the bearded nan canme to the fields
every day up until the tine of the election. (I111:209-211, 217-219.) |
credit M. De la Torre over D az.

Emliano Rojas testified that he returned to work on Qctober
19th and worked until Novenber 3rd. Alittle while after |unch on the
first day he returned to work, he was on his | adder picking olives.
Foreman Jose Troncoso called to himand the other workers™ to conme down,
that some consultants wanted to speak to themfor a short while.

The consul tants asked Rojas and his conpanions if they

Julian Garcia also so testified, but | decline to credit him
because of various inconsistencies and errors in his testinony on this
point and other matters. (See footnote 61.)

> This may be the incident when Echeverria brought the consultants
tothe field, but this is not clear.

_ ® This refers to the other workers who were picking into the sane
bi n as Rpj as.
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wanted to sign the petition to take the Union out because the Union

woul d not do anything for them The workers asked the consul tants why
they were comng around now and not before. The consultants replied
that fromthat tine on they were going to hel p themout whether they had
probl ens with water or whatever it was they needed.> After speaking with
them the consultants went to another row of trees to speak to other
workers. (V:40-42.) After that, he observed the two | abor consultants
inthe field nearly every day. (V:44.)

Enpl oyee Pascual Tinorres testified that approxi nately a week
to a week-and-a-hal f before Cctober 28th, two nen, one slimand one
heavy-set cane to the field and gave himand his co-workers flyers which
said "No Lhion." The workers stopped work | ong enough to gat her about
and be given the flyers. (1V:57-58.) The thinner man told the workers
that the Union promsed themnany things but that it was not true. None
of the workers were payi ng nuch attention to him so he did not say nuch

else. (I1V:58-59.) Athough his description does not clearly

% A'though Troncoso testified, he did not contradict Rojas
testinony, and | credit Rojas. (n cross-examnation, Rojas estinated
the consultants spoke to themfor approximately 10 mnutes, but he
recalled only the statenents set forth above. He nade no attenpt to
guote the consultants, but only repeated the gist of their renarks.
(V:84-85, 87.) RX10 is a declaration signed by Rojas wherein he stated:
"The consultants took approximately 20 mnutes in telling us to sign
petitions." | do not find the discrepancy in the estinmated tinme of how
| ong the consul tants spoke to the workers significant enough to reflect
adversely on M. Rojas credibility or recollection. It is not a
substantial tine difference given that one year had el apsed by the tine
he testified. Further, | do not discredit his testinony because he
could not recall 20 mnutes worth of conversation. A year after a
di scussi on, one woul d be expected to renenber only the highlights of a
conversation, not everything that was said.
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nmatch O az, Espinosa or Montolongo, it is reasonable to infer that
the peopl e were FELS consultants. | credit Tinorres.

M. THeE DECERTI FI CATI ON BFFCRT

a. The Conpany and the Decertification Petitioners

Ali ce Thonpson and Sandra Mackzo fil ed both
decertification petitions. General (ounsel asserts Respondent was aware
of and facilitated their circulation of the petitions. Juan Zapata, a
nechani ¢ in the GConpany shop and al so a nenber of the URWnegoti ati ng
coomttee at the Conpany, testified that a few days after the Qctober
14t h work stoppage, Charlie Rose cone into the shop about noon and spoke
to Mackzo and Thonpson. > He | eft, and about five minutes |ater Mackzo and
Thonpson al so | eft. Thi s incident occurred about noon, and the two
wonen still had not returned at 12:30 despite the fact that their nornal
lunch tinme was just that half hour period. After they returned, Zapata
tried to speak with Thonpson. He testified that although previously she
woul d share | unch with himand other workers and chat wth them after
the she spoke to Charlie Rose, she "did a conpl ete 180" and no | onger
woul d speak to them (1V:9-10.) Zapata readily acknow edged that after
the work stoppage, he could not say that either Mackzo or Thonpson was
in favor of the Union. He testified that prior to that tine, Mckzo

was undeci ded, and he was not asked what Thonpson's previ ous

> Mackzo and Thonpson worked in the parts departnent whi ch was
approxi nately 5 to 10 yards fromwhere Zapata worked. Fromhis work
location in the shop, Zapata could see through a wndowin the parts
departnent. Neither Mackzo nor Thonpson testified, and Rose did not
di spute Zapata' s testinony.

35



views were. (1V:19-20.)

It is uncontested that Mackzo and Thonpson rode to the pre-
el ection conference wth Charlie Rose and stationed thensel ves al ongsi de
the Conpany representatives during the conference. (I111:70; 11:56-57;
M1:153-154.) Rose testified wthout a hearsay objection that the two
wonen had asked himif they could ride wth hi mbecause their husbands
had told themif they went to the neeting not to come hore if they went
alone. S nce he was their boss, they said if they rode him their
husbands woul d not be nad at themwhen they returned. (M1:153-154.) O
cross-examnation, Rose acknow edged that he sel domif ever gave rides
to workers unless it was connected to their work. He testified he
consi dered transporting people to the doctor and for Conpany business or
to pick up vehicles that were connected with work to be work rel ated
reasons. (M1:165-166.)

It is also uncontested that Rose drove Mackzo and Thonpson to
the election site on election day. (I11:71; 1V:46-47; M 1:154-155.)
Smlarly, it is not contested that Rose drove themfromthe el ection
site to the Conpany office. Further, Rose did not rebut the testinony
of Barajas that Mackzo, Thonpson, Pierre, the Conpany attorney, a | abor
consul tant, and everyone fromthe Conpany's side were also at the
Gonpany office, and the petitioners renmained in the office for
approxi nately one-half hour. (1Il: 71-72.)

According to Rose, he gave the wonen a ride to the polling
pl ace because they were told that they coul d serve as el ecti on observers
and there were not supposed to be any vehicl es
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inthe election area. They asked Rose to take themto the el ection
site, and he agreed. Wen they arrived at the polling site, Mackzo and
Thonpson were told they could not serve as observers and woul d have to
vote wth all of the other workers. So, Rose drove themback to the
of fice where their cars were parked. (M1:154-155.)

b. AQrculation of the Petitions

Mackzo was in charge of the parts departnent and usual |y
stayed in the office. Thonpson sonetines would | eave to col lect parts
intow. (IV:6.) The Conpany tried to keep soneone on hand at all
tinmes, and prior to Cctober it was rare that one or the other of the
worren woul d not be in the parts departnent. (IV:7-8.) Zapata observed,
however, that in the next two weeks after Charlie spoke to them perhaps
two or three tinmes a week, Mackzo and Thonpson were absent one or two
hours at various points during the day well before or after their nornal
lunch tinme of 12:00 to 12:30. (1V:8-9, 12-13.)

Zapata readily vol unteered that the anount of tine he worked
in the shop, versus working in the field, varied daily, but insisted he
had anpl e opportunity to observe the absences because fromabout the
time of the work stoppage until the Novenber 3rd el ection, he was in the
shop nost of the tine repairing an al nond harvester. This al so neant
that there was | ess work going on which required himto go to the
fields, so he could catch up on repairs in the shop. (IV. 21-22, 33-34,
28-29.) Nb one disputed Zapata's testinony. | found himquite credible.
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nly two workers, however, Pascual Tinorres and Reyes de la
Torre, testified that Mackzo or Thonpson asked themto sign the
petition. Each credibly testified that Jovita Franco, a wonan who wor ked
in the Conpany office,*® and two woren who nmat ched the descriptions of
Mickzo and Thonpson® asked themto sign the petition. Both incidents
occurred on Cctober 28th between approximately 11: 00 and 11: 30 a. m

Tinorres testified he was picking olives in his crew whi ch
was supervi sed by foreman Reyes. (1V:54-56.) Only Jovita spoke, and she
asked the workers to sign a paper that was against the Uhion. (IV:56-
57.) Reyes de la Torre, a direct enpl oyee of the Conpany since 1972,
testified that Jovita spoke to himand sone ot her workers and asked t hem
to sign a paper "so there could be new el ections or voting." She also
said if they signed the paper, it "would finish all the problens.” He
had seen her speak to a nunber of other enployees individually, but they

al told

% M. de la Torre testified about Franco's position at the
Gonpany. He stated that he spoke to Franco about taking vacation and
al so that every year when the Conpany sent workers the application to
start work inthe olives, he would fill it out and turn it in to M.
Franco. She would then take the workers' photographs for
identification. (111:214-216.) He also spoke to Ms. Franco in order to
obtai n noney he was due since he was leaving his job. She told himthey
would nai |l hima check. (111:214.) Zapata testified that M. Franco
attended a negotiation session approxihately one nonth prior to the
strike, and sat on the side of the table wth the representatives from
the Gonpany. (1V:16, 18-19.)

® Mackzo was described as Caucasian, about 5'5" tall with bl onde
hai r, wei ghing about 125 Ibs., and approxi nately 35 years of age.
Thonpson is H spanic, about 37 or 38 years old, has dark brown hair, is
slightly taller than Mackzo and wei ghs about 15 Ibs. nore. Thonpson
speaks Spani sh; Mackzo does not. (I1V:8.)
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her to see hi mbecause the Unhion had placed himin charge of the people.
(111:208-211.)

In addition to Reyes de |a Torre, Quadal upe de la Torre, a
wor ker and nenber of the UFWnegotiating coomttee, testified that on
one occasi on he asked Ms. Franco for a pension check on behal f of
anot her worker who was in Mexico. She told himhe woul d have to get a
| etter authorizing her to give de la Torre the check. He did not see
her confer with anyone before she gave himthis instruction. (1V:38.)

Pascual Tinorres also testified about Ms. Franco's duties. He
testified he tal ked to her about tax w thhol ding and, after he had been
notified to report to work, he would report to Jovita at the office and
she woul d take hi s photograph for a Conpany |.D. card and copy his
Social Security card and passport. She would al so | et hi mknow what day
he was supposed to begin work.® In 1989, he asked her to change his
reporting date because he was still working for another conpany. She
did so without checking wth anyone, but the precedi ng year he had al so
been granted permssion to finish work at that sane conpany. It is not
cl ear who gave the permssion in 1988. (1V:52,72.)

Tinorres also testified that when he needed sone docurent s
fromS& for ammesty purposes, he asked Ms. Franco for them (IV:53.)
He further testified that when he went to the office, some other office
person woul d take hi mback to see Jovita, and that he observed vari ous

other office workers go in

| do not infer that she decided the date but rather that she
relayed it to him (IV:50-52.)
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and ask Jovita questions. (IV:61.)

Ms. Franco did not testify, and none of the Conpany personnel
who testified addressed her duties. Thus, this testinony of the various
workers is unrebutted, and | credit themthat she had the
responsi bilities they observed.

Seven workers testified that crew | eader Mises Mirillo®
circulated the decertification petition during work tine. Antonio Sal as
testified that he returned to work on about Cctober 20th, and
approxi natel y one week thereafter he and his three co-workers were
working in a field when they were approached by Mirillo, who asked them
to sign sone papers so they could work for the Gonpany. This occurred
sonetine before the lunch hour. (1V:99-100, 138.) Sal as added t hat
Mirillo had sone caps® which he was giving to people. Wen Sal as asked

for

. Enpl oyee Julian Garcia was not sure whether it was Mirillo or

Mlina. (V. 138-139.) S nce he was uncertain and his was the only
testinony referring to Mlina, as noted earlier, | dismssed the
allegation that Mlina circulated the petition. He also testified that
he was asked to sign the petition prior to the work stoppage. (V:125-
126.) | do not credit this testinony because of the overwhel mng
testinony that the petition was circulated after the work stoppage. He
also testified that people whom| infer were FELS representatives spoke
to him but his testinony was internally inconsistent as to the timng
of these incidents. These inconsistencies coupled with his other
confused, incorrect testinony causes ne to give his testinony no wei ght.

2 RX16 consists of two invoices froma conpany for caps to be
shipped to FELS with order dates of Qctober 31st and Novenber 2nd (and
two 1 nvoices fromFELS to S& for "No Lhion Caps" dated Novenber 2nd and
10th). Perre testified S& did not order any "No Union" caps other
than the ones reflected in RX16. (M1:84-85.) Athough Salas did not say
the caps Mirillo had were "No Union" caps, there is no evidence any
ot her caps were handed out. S nce the caps were not ordered until the
very day the second petition was filed, | do not credit Sal as.
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one, Mirrillo replied, "No," because he wanted Salas to sign the
petition. (1V:100-101, 125-126.)

Mirillo admtted that he circulated the petition anong the
najority of the workers. He denied giving anything to workers who si gned
the petition but was not asked specifically about caps. (I1V:86.)

VWorker Enrique Nava testified that Mirillo asked hi mand the
four others in his crewon three occasions to sign the petition. O at
| east two of the occasions, the crewwas working when Mirillo spoke to
them (M:13-15.) On the first occasion, Nava al so observed Mirillo
speak to workers in another crewwhile carrying papers wth him (M:
12-15.)

Fidel Garcia was in Nava's crew Both agree they were
toget her when Mirillo presented the petition. However, Garcia testified
Mirillo tw ce cane to the | abor canp and on the third occasion they were
leaving work. (V:150.) | have no basis to credit one w tness over the
other, so | find General Gounsel has not established the petition was
circul ated during work hours.

Garcia credibly testified that besides the three tines when
Mirillo asked himto sign the petition, he saw Mirillo asking ot her
workers in the field to sign the petition every day. Sonetines, he saw
himin md-norning and sonetines in the afternoon. On at | east sone of
those occasi ons, the workers were picking when Mirillo spoke to them
(V: 154- 155.)

Emliano Rojas testified that after approximately the 19th
of Cctober, he observed Mirillo carrying papers around the ranch
asking people to sign them s Mirillo did so virtually all
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the tine after the strike. (V. 44.) O one occasi on, whi ch occurred
after the | abor consultants had spoken to him Rojas was just arriving
at work, and Murill o approached hi mand asked himto sign the petition.
Gonversely, Rojas also testified that Mirillo told himthat because he
knew that Rojas was "tight... wth the union" he was not going to ask
himto sign. (V:43-44.) Because of these inconsistencies, | do not
credit Rojas.

Jose de Salas is the cousin of Antonio Salas and regul arly
works with Antonio. Sonetine after the strike, he thought approxinately
Qctober 20th, Salas was picking olives at the top of a tree when Mirillo
asked himto sign a paper so that he could work with the Gonpany.
Mirillo al so had caps wth him Salas did not sign, and Mirillo sinply
headed off to another crew This was the only occasi on when Mirillo
asked himto sign such a paper. (IV: 140-141.)

This is essentially the sane testinony given by Antonio
Sal as, Jose's brother. Again, because of the tine the caps were
ordered, | do not credit Jose.

Qive harvester Antonio Santos testified that he returned to
wor k approxi mately one or one and a half weeks after the work stoppage.
O three different occasions, he was approached by Mirillo who asked him
to sign "this paper where we confirned that we did not need the union."
(I'V: 150-151.) The first tine was the first day he was back to work. It
was in the norning, and Santos was picking along wth 10 workers. So
far as he knew, Mirillo spoke only to him

The second occasi on was the next day in the afternoon.
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Santos was working, Mirillo spoke to himand then went to speak to the
other 10 nenbers of the crew Santos asked what benefits there were to
signing, and Mirillo answered that the Conpany was paying very well and
that they did not need a Lhion. He further told Santos that the Union
was trying to screw t hembecause they were going to "discount a
percentage of our check.” Mirillo also told himthe petition was to get
rid of the Lthion.® (V16-17.) He estinated Mirill o spent approxi nately
five mnutes wth each worker. (1V. 151-152.)

Mirill o approached himon a third occasion a few days after
the second one. The third incident al so occurred in the afternoon
nearly at the end of the work day. Mirillo asked Santos and three ot her
workers to sign the petition. Santos testified he signed the paper

because he was tired of Mirillo

% n cross-exannation, he testified these renarks were nade on the
first day. RXO is a declaration signed by M. Santos, dated Gctober 21st.
Therein, he declared that on Gctober 20th, Murillo was coll ecting
signatures wthout explaining his purpose. Santos declared that Mirillo
said "sign this paper guys, this is not an inportant paper, this is just
wth the purpose of having your nanes.” Santos' declarationis in
Spani sh, but the portion just quoted was contained in the declaration in
English. Santos further declared that he | ooked at the papers that
Mirillo was carrying and that the first sentence said: "V do not want to
be represented by a Uhion or other institution.” The declaration is
i nconsi stent wth Santos testinony on cross, but not his testinony on
direct because the declaration was executed after the first incident but
before the second. | so concl ude because the declaration refers to only
one conversation and was executed the day after the first incident. |
find that, at nost, Santos, when he testified, may have been unsure as to
what Mirillo said on which day. There is no inconsistency that Mirillo
was circulating a decertification petition, which Mrrillo admts. |
credit Rojas as to Mirillo' s renarks even though he was unsure as to when
they were nade.
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asking him® (1 153-154.)

Santos testified he observed Mirillo with the papers in the
field virtually every day for approxi nately one week. (1V:154; V:30-
31.) He observed Mirillo ask six or seven other people on Santos' crew
to sign the petition, but did not see himask anyone other than them®
(V:30-31.)

Mirillo testified that he began circulating a
decertification petition after the work stoppage because he and sone
other workers had tal ked and "wanted the Union to | et themwork
peaceful ly." The only person wth whomhe coul d renenber speaki ng was
Aice Thonpson, and the tal k began the Monday after the strike. (IV:88-
89.)

He testified he asked Thonpson if there was a way to get rid
of the Union, and she said she woul d see about it. Thereafter, she gave
himthe petition to circulate. There is no evidence as to how soon
after Mirillo' s inquiry Thonpson provided the petition, nor how the
petition was prepared, nor what she did to "see about" getting rid of
the Lhion. (1V:87-88.)

He further testified that he asked the majority of the

workers to sign the petition, and that the najority of those

% h cross-examnation, Santos testified there was a fourth
occasion that Mirillo approached Santos and asked himto sign the
petition "... so all of this can finish" and it was then that Santos as
wel | as his co-workers signed the petition. (V:19-20.) This
di screpancy does not cause ne to discredit his testinony, and | find
Miri || o approached hi mseveral tines.

% n cross-exanination, Respondent's counsel inquired of Santos as
to howwell he could see. Santos credibly replied that standing at the
top of a | adder picking olives, he could see quite well into the next
rowof trees and into the area around him (V:13-14.)
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workers he asked signed it. He estinated he spent approxi nately three
days circulating the petition and testified he did so only before worKk,
during lunch,® and after work. He denied he ever circul ated the petition
during working hours. (I1V:124; MI:116.)

| have credited Fidel Garcia that he observed Mirill o asking
workers to sign the petition during, harvesters' work tine and when
Mirillo woul d not have been on his [unch hour (i.e. md-norning and
afternoon). | have also credited Santos that Mirillo spoke to himat
| east tw ce while Santos was working and spoke to others while they were
working at tinmes when it was unlikely Mirillo woul d have been in his
| unch hour-.

| do not credit Mirillo' s testinony to the contrary, both
because | find it inprobable that he woul d have been able to talk to the
majority of workers and get themto sign in the few days he nost
intensively circulated the petition® and because | did not find his
testinony regarding his duties as crew | eader worthy of belief.

I X DENALS G- ACCESS AND SLRVHE LLANCE

I n paragraphs 4 and 25 of the Conpl aint, General Gounsel
alleges that on various dates after the decertification petition was

filed, Respondent denied access to UFW

® He did not testify whether he circulated the petition during his
| unch hour or during the |unch hour of the enpl oyees whom he was
soliciting. (1V:85-86.) The tinme periods |ikely would not have
coi nci ded because al t hough hourly workers had a specific tine for |unch
but pi ece rate workers ate | unch whenever they want ed.

 This is especially so given that he spoke to Santos three or four
times, and it is likely Santos was not the only worker he contacted nore
t han once.
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representatives by not allowng themto speak to Respondent's
enpl oyees and by engagi ng in surveillance of conversations between
UFWr epr esent ati ves and enpl oyees. ®

Al of the dates on which the Conpany al | egedl y deni ed access
occurred after the filing of the decertification petition at which tine
the Union was permtted to take access pursuant to the Board s access
regul ations that pertain to organizing activity rather than pursuant to
post-certification access rules as set forth in QP. Mirrphy (4 ALRB Nb.
106.) Thus, the Whion was permtted to take access one hour before and
one hour after work and one hour during Iunch.®

Each of the UFWrepresentatives who testified stated that at

various tines in |ate Qctober"™

and on Novenber 1st and 2nd, as wel |l as
ot her dates, security guards, Conpany supervisors, specifically Trinidad
Quintero, Augustin Garcia, and Echeverria, remai ned nearby whil e they
attenpted to talk to workers so that workers could see that they were
bei ng observed whil e speaking to the Union representatives. The Conpany

admts

® Respondent in its brief addresses only the three dates specified
in the Conplaint. However, the alleged denials on other dates were
fully litigated, were closely related to the allegations in the
Gonpl ai nt, and thus are properly before ne (Gams Brothers Farns, Inc.,
and G o-Harvesting, Inc., (1983) 9 ALRB No. 60.)

® Pierre instructed Conpany personnel of the UFWs right to take
access at these tines. (MI: 81-82. S nce piece rate workers coul d eat
| unch whenever they wanted, the parties agreed the Union woul d take
access between noon and 1: 00 p. m

~ None of the Wnion representatives testified that they were
deni ed access on (ctober 29th and that allegation is di smssed.
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that Conpany personnel and agents were instructed to renmain wthin sight
of the Unhion organi zers while they were speaki ng to workers but were
told not to get close enough to overhear their conversations. (M]1:80-
82.)

a. BARAJAS

Baraj as took access on (rtober 27th three tines: once during
 unch; once at 3:30 p.m when the direct enpl oyees fini shed work; and
once at 5 p.m when the contract workers (Echeverria' s peopl e) conpl et ed
work for the day. (I11:56-57.) Oh at | east one of these occasions,
security guard R ck Regal ado was only sorme 20 to 30 feet fromBaraj as
while he was attenpting to speak to workers. (111:123.)

Baraj as testified that when he drove into the ranch Regal ado
followed Barajas in his white pickup wth his security lights on top of
the truck flashing. |f Barajas were on foot, Regal ado would fol |l ow and
station hinself so that he was visible to the workers to whom Bar aj as
was trying to speak. (I111:55-57.) Baraj as requested that Regal ado
| eave, but Regal ado responded that he was follow ng instructions. (ld.)

Oh ctober 28th, Barajas again took access at noon in the
area by the shop. Regal ado again fol | oned Barajas vehicle with the
security lights on the top of Regal ado's truck flashing. He parked next
to Barajas vehicle and renai ned nearby as Barajas attenpted to talk to
the workers. Baraj as acknow edged that he was driving on one of the
interior dirt roads which the supervisors and workers used to go from
one side of the field to the other. He al so acknow edged that Regal ado
told himthat he
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shoul d not use the road, but he countered to Regal ado that it was
regul arly used by supervisors and workers. He denied Regalado told him
he shoul d not use the road because of safety reasons. He al so
acknow edged that on at |east one occasion he drove down a row of trees
when he was taki ng access and expl ai ned he did so because the Conpany
was novi ng workers, and he was attenpting to |locate them™ (111:58-59,
124-125.)

That same afternoon at 3:30 p.m, he again came in the 12th
Avenue entrance by the shop.” A security guard, whom Barajas coul d not
identify, refused to open the gate saying he had instructions not to |et
anyone, especially the Union, cone in. Barajas requested that the guard
check with the Gonpany because he was entitled to take access. The
guard used his radi o, and, approximately 30 mnutes |ater, Don Anderson
appeared and told the guard that Barajas indeed had the right to take
access. However, by that tine, none of the workers were still in the
ar ea.

h Gctober 30th, Barajas used the 10t h Avenue entrance

" Respondent argues that such conduct justified its use of
security guards. | do not credit this because Pierre nade his decision
to hire the guard i medi atel y after the work stoppage.

" RX3 is a photocopy of a map of Respondent's acreage with the
olive fields narked wth Xs. It is the sane as QX4 and shows vari ous
publ i c roads adjoi ning the Conpany's property. There are al SO nunerous
private roadways through the olive fields on which vehicles regularly
travel. RX3 and Q04 do not showthese interior roadways. Access to
the fields fromadj acent public roadways is controlled by gates. A
vehicle is not able to enter the fields froma public road unl ess the
gate is opened. (11:18-19.)
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near the Conpany office to take access. Wiile he was speaking to

wor kers, Regal ado drove up in his truck and parked his truck wth the
lights on top flashing and stayed there the entire tinme Barajas was
talking to the workers. (I11:61-62, 130.)

Oh et ober 31st, Barajas entered the ranch at noon, using the
10t h Avenue entrance, to speak to workers in a field nearby. Supervisors
Trinidad Quintero and Augustin Garcia were in the area sone 50 feet away
observing hi mspeak to the workers. Echeverria appeared, and the workers
i medi at el y stopped speaki ng with Baraj as.

Echeverria instructed the workers to nove to another |ocation.
Bar aj as acknow edged t he workers had been worki ng when he began speaki ng
wth them however, it was the agreed upon tine for access (i.e the noon
lunch hour.) S nce Echeverria had told the workers to change | ocati ons,
Baraj as went to anot her crew who was wor ki ng nearby and spoke to them
He did not followthe first group because he did not know how far they
were going to be noved, and by follow ng themhe woul d be |osing tine
whi ch coul d be spent talking to other workers. (111:62, 64-66, 130.)

Barajas' testinony is essentially uncontroverted since
Regal ado admtted he regularly used his security |ights whenever he

drove through the fields.”

1 do not credit Regal ado that he did so because of concern for

workers' safety. H's deneanor was totally unconvincing and clearly
conveyed he is one of those people who is very inpressed with the
authority they possess and enjoys flaunting it. VWrkers and supervisors
drove vehicles on the interior roads, so no reason appears why Regal ado
woul d need his lights on when there is no evidence the others had
vehi cl es so equi pped.
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b. EDEZA AND RODR QUEZ

Ifrael Edeza (the transcript erroneously spells his first
nane "Erael") was an organi zer for the UFWduring the tines naterial
herein. M. Edeza testified to several instances when the Conpany
interfered wth his attenpts to take access, but was unsure of the dates
and tines of the incidents. Thus, he changed his testinony on these
points several tines making it difficult to follow his accounts.™

According to Edeza, on Cctober 31st, he and anot her
organi zer, who was not naned, attenpted to take access at the ranch and
were prevented fromdoing so by a security guard, al so unidentified, who
said he had orders fromthe Conpany not to let thementer. (11:125-
126.) Various workers who were comng out of the fields told Edeza that
they had finished work for the day. (ld.) He testified first that he
could not recall whether he was allowed to enter the fields at all that
day and then that he was finally allowed to enter the fields about dusk
but by that tine the workers had left. (Il:125-126, 133.) A anot her
point, he testified that he had been trying to take access during the
| unch hour and had arrived at the edge of the roadway at approxi nately

10: 30 in the norning and was not all owed to enter

“Hp testified at one point that he attenpted to take access twice
on Novenber 1st, which is consistent wth his testinony that his
declaration (RX2) related only to the events of Novenber 1st. | note,
however, that the declaration clearly states that the events occurred on
two dates, ctober 31st and Novenber 1st, and the changes are initial ed
by M. Edeza. Mbreover, in his testinony el sewhere, he indicated that
the events he was testifying about took place on two days alt hough he
was initially confused as to which events occurred on whi ch days.
(I'l1:135-236, 125-127, 133, 123-124.)
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by the security guard. (11:133.) Hsewhere, he testified that he was

trying to take access from11:00 to 12: 00 or possibly 1:00 to 3: 00.

(11:125.) He naintained that he was not able to speak to any of the

workers since they had already left. (11:126.) Because of the

significant internal inconsistencies, | do not credit his testinony.
O Novenber 1st, according to Edeza, he and fell ow

organi zer Glberto Rodriguez arrived at the ranch at approximately 11

am in order to take access at noon. ™

Security guard Regal ado fol | owed
themin his truck with the lights on top flashing for approxi nately one
mle at which tine Edeza stopped because he observed sone workers.
(11:134.)

Regal ado denanded in a | oud voi ce that Edeza provide him
identification wth a picture on it and specifically asked to see his
immgration papers. Edeza testified he was wearing the Uhion
aut hori zation card that organi zers typically wore when taking access, and
so he pointed to the card on his chest telling the Regal ado to | ook at
his identification. Regalado told Edeza that the card was worthl ess, and
Edeza protested that he always used that formof identification.

(11:121-124.) Al of this took place in front of a crew of workers

sitting sone 50 feet, or

™ The ALRB, like the NLRB, is a specialized | abor board with
institutional expertise. Based on that expertise derived fromevidence
in nunerous cases, | note that it is not uncommon in agriculture to
arrive before the access tine because it is often difficult to |ocate
workers in fields or groves', and an organi zer wants to be sure he or she
is ready to go in and speak to the workers when the tine for access
arrives rather then wasting the access tine trying to find workers.
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| ess, away. (11:122-123.)

There is no evi dence whet her Edeza provi ded the request ed
formof identification, but Regal ado eventual |y | et himproceed. By
then, however, he had only a fewmnutes to talk to the workers because
the allotted tine was used up in his confrontati on with Regal ado.
(1'1:140-141.) Furthernore, Regal ado remained in the vicinity during the
time that Edeza was speaking to the workers. (11:123.)

Rodri quez essentially corroborated Edeza' s testinony, saying
they were both wearing their identification cards when Regal ado first
stopped them (11:106.) Rodriquez further testified that Regal ado told
themhe had orders fromCharlie Rose not to let thementer. They were
al l oned entrance approxi nately one-hal f hour later, but by that tine,
virtually all the workers had left, and they were able to speak to only
three or four workers. (11:106-107.) Rodriguez testified that while he
and Edeza were speaking to the workers, Regal ado and approxi mately four
or five supervisors were visible nearby for the entire tine. (I1:87-90.)
Edeza al so testified that some supervisors arrived, but he did not pay
much attention to them (I1:124.)

Regal ado referred to his report to refresh his recol | ecti on
of the incident and testified that he stopped UFWorgani zer Q| bert
Rodri quez and anot her man whose nane he did not recall when they tried
to take access because it was only 11:45 am (1V.87-89, 91-93.) He
radi oed Charlie Rose who told himto stop the organi zers and to tell
themthey would not be allowed to enter prior to the noon access tine.
Regal ado turned on
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the anber lights on the top of his truck to attract their
attention--not for safety reasons--and pul | ed t hem over.

ne of the nen had identification, but the other did not.
Wien Regal ado asked to see identification, the nman reached into the
gl ove conpartnent and pulled out a badge. It seened to Regal ado that he
extracted a card at random Regal ado insisted the individual show him
identification wth a picture. (M:90.) Regal ado acknow edged that the
list of authorized Whion representatives he had been given was in his
truck and that he did not ask the nan to wait while he checked the |i st
to see if the nane on the badge natched the nane of an authorized Unhi on
representative.

Regal ado further testified that Rodriquez and Edeza started to
| eave the ranch but then turned their car into another avenue. Regal ado
testified he demanded identification. It is not clear whether he was
referring to this second incident or to the demand he nade when he first
encountered the two individuals. (M:90-91.)

Initially, he testified that it was still not noon when he
stopped themthe second tine. Later, after General Counsel pointed out
that according to his report the nen |eft the field at 12 mnutes after
noon, he testified it mght have been noon or even | ater when he stopped
themthe second tine in the avenue. (M:115-118.) He al so changed hi s
testinmony and stated that while he was detai ni ng Edeza, Rodriquez |eft
and entered the field. (ld.) Sill later, Regal ado testified that at
sone point the two individuals were all owed access to the fields and
that he
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stationed hinself so that he could nmaintain visual contact wth them
(M:93.)

| credit Edeza and Rodriquez. Their testinony was mutual |y
supportive w thout sounding contrived. Edeza seenmed a sincere, truthful
wtness. Athough his testinony about events on Cctober 31st was
terribly confused as to tine franes, | had no sense he was bei ng evasi ve
or di shonest. "
Edeza testified to another incident, but as was typical, he
coul d not renenber on which day it occurred. It appears the incident
occurred on Cctober 31st or Novenber 2nd. Watever the date, Edeza
testified he went to the shop and encountered various workers who were
comng out and told himthey had finished work for the day. Echeverria
was there, and cane over to Edeza and told himto "get the hell out of

there.” Echeverria also tol d Edeza that he (Echeverria) did not want to

see Edeza there. (11:126.) HEdeza renained speaking to the

® RX2 was adnmitted as an inconsistent statement wherein Edeza
declared that access was permtted one hour before quitting tine. Wile
the statenent is an incorrect description of the permssible tine for
access, | have carefully reviewed the transcript, and this statenent is
not inconsistent wth Edeza' s testi nony because he testified
specifically only as to the tine for |unch access. (I1:140-141, 143-
144.) He did not testify that he took access at a specific tine at the
end of the work day. Thus, the statenent does not establish that he was
trying to take access at an inproper tine.

" Echeverria deni ed he made the statenments and added that he was
once a union representative at a dairy and knew not to nake such
remarks. (M1:57.) | credit Edeza because | found himgenerally
credi bl e whereas | have discredited Echeverria on several counts.
Echeverria' s deneanor at trial showed himto be quite excitabl e, and
al t hough he may have known better than to nake such statenents, his
deneanor is consistent with himreacting spontaneously in the fashion
descri bed by Edeza.
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workers who were waiting for their ride and told Echeverria that speaki ng
to the workers was one of the rights that the law provided to him There
were other forenan in the area, but none of themsaid anything to Edeza.
(11:126-127.)

C BARAJAS AND PEREZ

h Novenber 1st, Zefrina Garcia Perez (hereafter "Perez") and
Efren Barajas™ attenpted to take access off of Avenue 12. Both Perez
and Barajas agree that a security guard prevented themfromdriving their
car into the ranch property. Perez testified that the guard attenpted to
handcuf f Barajas, but Barajas nade no reference to such an incident. |
do not credit Perez.

Baraj as spoke with the guard for approxi nately 15 mnutes, but
was unable to convince himto let thementer. He and Perez then deci ded
to walk around the guard into the field which they did. (111:66-67.)
Both Perez and Barajas testified that after wal king for sone di stance, a
wor ker who was driving by stopped and drove themto a pl ace where there
was a group of workers. According to Perez, virtually all of the workers
had left. She also testified that Quintero and Echeverria were present
while they tired to talk to the workers who appeared rel uctant to speak
to themin the presence of their bosses. (I1:153-156.)

"Barajas did not nention Quintero, but testified that

® There may have been a third person named Abel who took access
wth them Perez and Baraj as have different recoll ections.
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Echeverria cane up to themand told themthat they could not talk to the
workers. (111:132.) Perez” also testified that Echeverria tried to
prevent themfromspeaking to the workers. She testified he told them
to | eave the workers al one because it was alnost tine for themto | eave,
and she and Barajas should not be there. She did not |eave but
attenpted to talk to the three or four workers who were present.
(11:156-157.) She also testified that Echeverria told her that she
couldnot talk to the workers until he finished talking to thembut, she
said, Echeverria was not speaking to the workers but sinply going around
gathering | adders. (I111:26.)

Uhlike the alleged renmarks to Edeza, Echeverria did not
testify about this incident. Rather, he testified generally that he
knew Uhi on representatives had the right to take access and he stayed
away fromthem (MI11:57.) | credit Barajas and Perez.

d. HERTA BARAJAS AND PEREZ
Oh Novenber 2nd, Barajas, Perez, and UFWM ce- Presi dent

Dol ores Huerta® took access about 6:00 to 6:30 a.m at the

® RG is a declaration executed by Ms. Perez on Novenber 1st which
was admtted as a prior inconsistent statenent. In the declaration, she
testified that the worker who gave thema ride took themto a group of
approxi nately 30 to 32 workers. At hearing, she testified there were
never as nmany as 30 workers there. (I11:22-23, 25.) Qven the fact
that over a year had passed between the tine she executed her
declaration and gave testinony in this case, | do not consider thisis a
significant discrepancy warranti ng an adverse inference regardi ng her
credibility. | do find the declarationis nore likely to be accurate
since events were then fresh in her mnd.

- ® Huerta recal |l ed UPWorgani zer Gl berto Rodriquez acconpanying
Barajas, but Barajas did not nention him (Conpare 11:85 wth 111: 68.)
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ranch. Perez and Hiuerta renained in one area while Barajas went off to
speak to workers in another part of the field Thus, they were not in a
position to observe one another for nuch of the tine they were taking
access. (11:85; 111:141-143.)

Wien they first arrived, supervisors Garcia and Qintero were
in the area, and Barajas asked themto | eave so the Uhion representatives
coul d speak with the workers. They responded that the Gonpany had gi ven
theminstructions to stay there. (Il11: 68, 69, 145-146.)

Quintero and Garcia stationed thensel ves on a sort of nound
fromwhere they coul d see what was goi ng on and where the workers coul d
see them (I1:55-56; I11:70.) Dolores Hierta estinated that the two nmen
were sonetines as close as 20 feet fromthe group of workers to whom she
was speaking. She and Perez asked themto | eave the area as Baraj as had
done, but they refused to do so. (I1:55-56.) The two nen renai ned within
sight of the organizers and the workers during the entire tine the

organi zers took access.® (I111:41.) Various workers told

8 Respondent attenpted to discredit Perez and Hierta by eliciting
testinony which differed sonewhat as to whether Garcia and Quintero
renai ned in precisely the same pl ace or whether they noved about as the
organi zers noved about. | amnot persuaded that the di screpancies in the
testinony reflect adversely on the wtnesses' credibility. Respondent
pl aces too nuch enphasis on a very literal interpretation of Hierta's
testinony that the nen did not nove. | find her testinony not that
i nconsi stent wth that of Perez who testified that the organi zers
t hensel ves noved no nore than a short distance during the tine they were
taki ng access and that of Barajas who testified that Garcia and Quintero
were in the sane pl ace when Barajas returned as they had been when he had
first gone into the field. (I11:147-148, 27-30; 11:65-68. See al so
[11:43; 11:65, 68, where Perez and Huerta both estinated they wal ked only
sone 25 feet while noving fromone group of workers to another.) The
focus of the w tnesses'
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Perez they could not talk to her very wel | because the forenen were
present. % (1d.)
Both Perez and Huerta al so testified that virtually the
entire time they tried to talk to the workers, Echeverria refused to
| eave the area and repeatedly told the workers to whomthey were
speaking, in a very loud voice, that the Uhion did not have any work for
themand that he was the only one that had work. He renai ned cl ose by,
repeating his renarks for perhaps 20 mnutes or nore until it was time
for the peopl e to begin working. ® (11:55-59, 65-66, 80-81, 157-159.)
According to Barajas, in addition to talking to the

wor kers, Echeverria was naking noise wth one of the tractors

testinony was that the two nmen stayed and observed to whomthe Uhi on
representatives spoke, not whether they remai ned rooted to the spot.

Al of themconsistently testified to this fact. Mreover, it is clear
fromtesti nony of Respondent's own w tnesses that Conpany personnel kept
organi zers in sight as they had been instructed by P erre.

% The workers' statenent is offered not for the hearsay purpose of
establishing the truth of the matter asserted therein but to corroborate
Perez's testinony that the workers were aware the forenen were present
and coul d see them

% Barajas corroborated that Echeverria told the workers they did
not have to listen to the UFWpeopl e, that he gave themwork, that the
LUhion did not give themanything but only promsed themt hi ngs.
(111:68.) He testified that Echeverria was speaki ng | oudl y enough t hat
his voice could be heard at least 25 to 30 feet away even though the
workers were only about 15 feet away. (111:70.) Barajas recalled that
Echeverria repeated essentially the same thing over and over again.
cross-examnation, he testified he did not renenber at what point he
first heard Echeverria nake the comments, but that he did renenber him
nmaki ng the statenents to the workers when he (Barajas) cane out fromthe
fields and back to the area where Perez and Huerta were taki ng access.
(1'11:2149-150.) | do not take this to controvert Hierta' s and Perez'
testinony that Echeverria had nade simlar comments earlier.
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saying he had to pl ace boxes so that the workers coul d begi n pi cking.
Barajas testified that he did not see Echeverria performng any of that
work, and that Echeverria sinply wal ked back and forth giving dirty | ooks
to the workers who were speaking to the Union representatives.®

After nost of the workers began working, Hierta testified, one
group of workers was still standing around. She asked themwhy they had
not yet been put to work, and they told her they were waiting for
equi prent . & (I1:74-79.)

According to Echeverria, he recall ed an i nstance when M.
Hierta and three other representatives cane to the field about 6:30 in

the norning. He was preparing for work performng

8 Echeverria specifically denied staring or glaring at workers and
again referred to his prior experience as a union representative sayi hg
he knew not to disturb union people neeting with workers. (M11:56-57.)
| discredit Barajas' testinony about the tractors since he was not in the
area nost of the tinme. | find "dirty | ooks" an exaggeration and credit
instead Hierta' s characterization of "hard | ooks".

® Respondent introduced RXL contending that Huertas statenent
therein "at the sane tine" is inconsistent wth her testinony that she
spoke to these workers after her previous conversations wth ot her
workers, inplying that all of her conversations were during work tine.
(Resp. brief, pp. 85-86.) Reviewng her testinony carefully, | do not
find any significant inconsistency. The declaration is relatively brief,
and the sequence of events is clearly not the thrust of the declaration.
The all egedly i nconsi stent phrase is sinply a general statenment that the
comments by Echeverria and her conversation wth this group of workers
occurred in the sane general tine frane not in the sane instant. She not
only acknow edged that the workers shoul d have been working, she
testified she was asking themwhy they had not been put to work. (Her
declaration states she suspected it was because they were Uhion
supporters, but that is not an allegation in the Conplaint; nor was it
litigated.) Echeverria s testinony corroborates that of Hierta since he
too stated that everyone had gone to work except the group of
approxi natel y 20 workers to whom she was speaki ng when he cane out of the
frelds. (MI11:75-76.)
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tasks such as checking the oil, the tires, and the fuel, naking sure
that equi pnent was ready to go just as he did every day. He further
testified, that work was supposed to begin at 7 am® He cane out of
the field about 7:30 a.m and saw sone workers talking to Hierta. He
told the nen everyone el se was working, and it was tine for themto be
inthe fields. Hierta responded that she needed to talk to them
Echeverria testified he replied that she was keepi ng the nen fromwork,
and told her if she wanted to keep them she shoul d give thema j ob.
(M11:56.) Nothing further was said, and the workers imediately went to
work. (M11:56.)

The testinony of the Union representatives regardi ng Qintero
and Garcia is uncontroverted, and | credit them | also credit Hierta
and Perez as to Echeverria' s repeated renmarks. Both testified credibly,
the behavior is consistent wth his deneanor at trial, and | have found
hi munconvi ncing in other natters.

| find that, as she acknow edged, Hierta was still talking to
a group of workers after work had begun. | credit her specific
testi nony that she was asking themwhy they had not been put to work
rather than Echeverria's interpretation that she was detai ning them

X THE ZEFER NA PEREZ | NO DENT

Oh ctober 19th, Barajas, Perez, several other Uhion

organi zers and workers who were assisting them took access at

% Barajas corroborated that the Gonpany had tol d t hemwork woul d
start at 7 am (111:140-141.)
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Road 38. The guard all owed thementrance even though he did not have a
list of the peopl e who were supposed to be taking access that day.

Don Ander son observed the Uhi on organi zers and
supporters and radi oed Charlie Rose who in turn radi oed security guard
Regal ado to prevent themfromgoing into the fields because they did not
know how nany organi zers there were and whether they were on the list of
representatives authorized to take access.® (M:84, 136-137.) Rose,
security guards Regal ado and Val enzuel a, and Anderson, as well as a
Gounty Deputy Sheriff, all converged on the scene. In addition, Barajas
identified Augustin Garcia and Trinidad Quintero as well as two | abor
consul tants, Martin Mntol ongo and anot her whose nane Baraj as was not
sure of, as bei ng present.

At least sone of the organizers were preparing to enter the
fields, and Rose told themthat they were supposed to enter through the
nain gate and be checked in so the Gonpany woul d know who was enteri ng
and be able to verify that all the organi zers left at the appropriate
tine. The organizers responded that the workers were using the gate on
Road 38, so they decided to use the sane road. They stated they were
going to go into the field and start talking to the people, but Rose told
themto wait because he had called P erre who was on his way. (MI: 145-
246. )

The nunber of peopl e present was estimated differently

® Pierre also credibly testified that they had expected the Lhion
to taﬁe access at the same location they had used previously and the |ist
was t here.
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and ranged sonewhere between 14 and 25 with the correct nunber probably
nore toward the higher end. (M11:166; M:144.) There was a | ot of
conf usi on engendered by so nmany peopl e bei ng present . %

Adding to the confusion, is the fact that, at |east
initially, the guards had the sirens and the flashing |ights on the tops
of their trucks operating. Voices were al so raised.

Inan incident wth so many peopl e present, each focused on
what he or she was doing, it is not surprising that different people
have varying accounts of what occurred. The essential disagreenent is
whet her Regal ado sinply stood in front of Perez and attenpted to bl ock

her entrance into the fields with his body or whether he pushed her-®

® For exanpl e, Regal ado repeatedly changed his testinony as to
whet her the Union organi zers were still in their cars when he arrived,
whet her they were all out of the cars and walking into the fields, or
whet her sone were in their cars and sone were just getting out. (\M:96-
99.) S mlarly, various wtnesses were unsure whether Phillip P erre
was present during the actual incident between Regal ado and Perez.
(I11:118, 173, 193-194; I1:173-175.)

® The onpany vi deotaped at | east part of the events, but it was
not until nearly the end of the hearing that Respondent indicated any
intention to introduce the videotape into evidence. The proffered
exhibit was rejected because Respondent did not conply with the terns of
the Pre-Hearing Gonference Oder requiring that all evidence which a
party intended to i ntroduce be disclosed to opposing parties by a date
certain and because there is even a gquestion whet her a copy had ever
been provided to the General Gounsel or the Lhion. (I111:50-52.) 1 find
the del ay was unreasonabl e and al l owing the tape into evi dence woul d set
a bad precedent because attorneys coul d easily avoid deadlines sinply by
claimng they had not realized earlier that the evidence was pertinent.
Deadl i nes serve to expedite the hearing process and nake it nore
orderly. The standard is not a subjective one but whet her counsel's
reason for failing to conply was reasonable. | sinply do not believe it
is expecting too much of Gounsel to have anticipated the rel evance of a
vi deot ape of
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According to Perez, she was attenpting to enter the fields
when Regal ado stepped immediately in front of her and bl ocked her. She
testified that he said, variously, "Get out of here." "Get out of here,
son of a bitch. This is not your property you are on private property.
Get out. Get out. Get out." (I1:147-148, 173.) Regal ado pl aced the open
pal mof his hand in the mdd e of her chest and pushed; he pushed her in
the same nanner in the upper chest between the shoul der and the neck.
(I1:174.) She testified he did not grab and twi st her arm but only
pushed her. %

After Regal ado pushed her, Perez told him "Do not push,
stupid. Do not touch ny body." Regalado told her, "Get out of here, God
dam it." (11:174-175.) He pushed her hard enough that she had to put
one foot out in front of the other in order to regai n her bal ance.
(11:147-148.)

Both she and Barajas testified there were a nunber of workers
in the area who observed the incident. Perez estinated there were 35 to
40 workers. (11:149.) Barajas estinated there were two crews of workers

approxi nately 30 feet anway, but did not

the events surrounding an all eged assault and to have notified opposi ng
counsel on tine.

% RX4 wes introduced as an inconsistent statement. It is a
declaration signed by Ms. Perez dated Cctober 19th wherei n she stated
the security guard grabbed her by the armand twsted her arm (I1:176-
177.) The language in the declaration, which was executed on the very
sane day of the incident, is nuch stronger than her testinony at trial,
but the difference in the specific acts attributed to Regal ado do not
cause ne to believe she fabricated the epi sode.
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esti mate how many i ndi vi dual enpl oyees that represented.

Bernardita Cortez was hel pi ng the Uni on organi ze peopl e and
observed the incident. According to M. Cortez, as they started to go
into the field, Regal ado pl aced hinself in front of themand said they
should not go in. Perez asked himwhy not, stating it was the proper
tine and they were allowed to take access. Regal ado repeated that she
could not go talk to the workers. Perez again asked why not, stating it
was the proper tine for access, she had her identification, and she had
permssion to be there. (I11:188-190.)

As Perez started to walk toward the field, Regal ado pushed
her wth the open pal mof his hand pl aced agai nst Perez's |eft shoul der
at the upper part of the chest between the shoul der and t he neck.
(I'11:190, 202, 205-206.) Regal ado shoved Perez so hard that she al nost
| ost her balance. (111:190, 205.) Ms. Cortez testified she understands
enough English to know that Regal ado spoke to Perez in English saying
"shit" and "God damm it." (I11:201-202.) Ms. Cortez was asked if
Regal ado grabbed Perez' arm She testified she did not see hi mdo so,
but that he coul d have because at the sane tine he pushed Perez, he put
his hand on her. (111:201-202, 205.)

Ms. Gortez could not recall where Barajas was the tine of the

t91

i nci den She stated she was distracted by the

% According to Barajas, he "saw and heard" Perez screamand saw
Regal ado give her a heavy push. Perez tried to walk into the field, but
Regal ado kept hinself positioned in front of her. (111:50-52, 118, 119-
121.) Regal ado was screaming at Perez to get out. (I11:123.) Barajas
wal ked over toward themand tol d Regal ado to stop bei ng abusi ve and not
to do that to a wonan.
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incident as well as frightened and upset by it and thus was not
especi al |y observant as to who else was in the vicinity.

Regalado is the only one who testified that Perez had al r eady
gone several trees deep into the field when he caught up with her. |
di scount this testinony because so nmany ot her peopl e, includi ng Conpany
W tnesses, testified they were well insight. Smlarly, no one beside
Regal ado testified that the guard Val enzuel a was al so with hi mwhen the
al | eged pushi ng i ncident occurred. Val enzuel a did not testify.

According to Regal ado, he and the other guard cut across the
trees and stepped in front of Perez, stretching their arns out shoul der
height in awng-like fashion so as to block her entrance into the field.
He acknow edged that they placed thensel ves immediately in front of her,
saying first that she continued to wal k toward thembut then sayi ng she
did not take any steps, "she was right there.” (M:II11.)

He testified Perez told him "I'mgoi ng through" and
attenpted to wal k through hi mpushing up against him She then began to
say that he had grabbed her and cried out, "Let ne go. Stop grabbing ne."
He deni ed that he shoved her or grabbed her armand twisted it. Rather,
he said, his arns were still out-stretched in the air. (M:86.)

Charlie Rose and Don Anderson gave virtually the sane

testinmony. According to Rose, he was telling the organizers to

actual |y observed the incident. Fromhis deneanor when he stated he "saw
and heard,” ny immediate reaction was that he heard Perez scream and
turned to see what was goi ng on.
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wait for Plerre to arrive, and Perez refused to do so, saying she was
going to goin the fields. (MIl: 158-159; M11: 145-146.) He instructed
Regal ado not to let the organi zers enter the field

Both Rose and Anderson testified they were at an angle from
Perez and Regal ado. Regal ado stretched his arns out in a wng-Iike
fashion, according to Rose, and Perez and the fell ow who was w th her
val ked straight into Regal ado.® At that point, Perez began yelling
several tines that Regal ado had pushed her.

Rose sai d he observed the entire scene because he was afraid
they were going to use force to try to go through Regal ado, and Regal ado
did not push Perez. (MI:146-147.) The man who was right behi nd Perez
st opped when she wal ked into Regal ado, and then Perez turned around.
(M11: 159-160.) According to Rose, it was at this point that Pierre
arrived, and Barajas went over to where Pierre, Rose, and the others
were gathered. Perez cane over there as well, and they all stood around
and tal ked about what had happened. (M1: 147.)

Ander son used the very sane words as Rose and descri bed
Regal ado as standing in front of Perez wth his arns spread in a w ng-
| i ke fashion. Regal ado told Perez, "Hey, wait a mnute. You can't go on

(sic) the field until we get this resol ved.

He testified he did not see Regal ado shove Perez, but when

asked whet her there was any contact between them he

% Ms. Qortez testified that another person, Mguel Qortez, was
near by.
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acknow edged there mght have been, saying she could have collided wth
hi mwhen he put his arms up.® (M:139,144.) Despite the fact that he
renenber ed the inci dent between Perez and Regal ado, Anderson said he
could not recall whether at the tinme it occurred he had been involved in
the general discussion that was occurring about the access issue.

(M : 145- 146.)

As with Barajas, | doubt that Rose and Anderson actual |y
observed the incident, and find that in the absence of P erre, they were
engaged in debating wth Barajas the "wong gate" issue. | do not credit
Rose that he was conpl etely focused on Regal ado and Perez because he
feared she woul d force her way past Regalado. Fi nally, their testinony
sounded too pat when they delivered it.

Zeferina Perez was an ol der worman, apparently in her 50's,
standing perhaps 5 tall and wth a slight build. (GCK3) Security guard
Regal ado appeared to be in his 20's, was of nediumheight, with a very
burly build. Despite her dimnutive stature, Perez gave the inpression of
bei ng determned and feisty. Nonethel ess, Rose's statenent is sinply not
credi bl e.

Ms. Cortez seenmed to try to give an honest account of what she
saw and what she renenbered. A though Respondent elicited testinony that
a fewdays after the strike Ms. Cortez had applied for work at the
Gonpany and was not hired, she testified convincingly that she was not

upset because of this and

®f she did, | find it was not because, as Respondent argues, she
tried to wal k through Regal ado but because, as he acknow edged, he
posi tioned hinsel f inmmediately in front of her.
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bore no grudge agai nst the Conpany because they had not hired her.
(I11:195, 203-204.) | credit M. Cortez whose testinony essentially
corroborated that of Perez.

X. THE EM LI ANO RQJIAS | NO DENT

Emliano Rojas™ testified that on Gctober 13, 1989, he and
sone ot her workers spoke to UFWrepresentatives and tol d themt hey
wanted to speak to conpany representatives because there were no toilets
and no drinking water at the ranch. The follow ng day, Saturday,

Qctober 14, he arrived at the ranch at approxinately 6 am HEren
Barajas and Zeferina Perez were on the roadway at 12th Avenue.

Many of the workers gathered together and went into the
fields, urging other workers to cone out and support them (V:64.) M.
Plerre cane to the | ocation where they were gathered, and, thereafter,
the Sheriff arrived.

The workers | eft the area and went to the Conpany of fice, but
since it was a Saturday, the office was closed, and they coul d not speak
to anyone, (1d.) Approxinately half of the 200 workers who had been
gathered at Avenue 12 went to the office. M. Rojas did not do anything
different fromthe other enpl oyees either at the fields near Avenue 12
nor at the Conpany office. (V:64-65, 67.)

Oh Monday, Qctober 16, "° he worked until the end of

% The transcript incorrectly spells his name "Anilliano."

%® @X11 was admtted as a prior inconsistent statenent.
Havi ng revi ewed the decl arations and Rojas' testinony, | am
satisfied there is no inconsi stency as to when he returned to work.
Portions of three declarations (wth relevant parts
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the day. Mises Mirillo told himEcheverria wanted to see him Rojas
and two of the nine individual s* who rode to work with himwent to the
mddl e road in the field where Echeverria was |ocated. ¥ There were al so
two workers from Fresno whose nanes Rojas did not know

Rojas testified that Echeverria told themthat everyone who
had been on strike on Saturday was fired. Rojas said he understood

Echeverria to be referring to himand the ni ne peopl e

hi ghl i ghted by a yell ow narker) nmade by M. Rojas were admtted into
evidence as prior inconsistent statenents. (RX10, RX11 and portions of a
decl arati on dat ed Novenber 15th which was read into the record at V: 116-
117.) A though on page 3 of RX10 Rojas stated "we didn't go to work
after the strike until the 19th of Qctober, el sewhere in that declaration
and in QX11 (admtted as a prior consistent statement), he states the
date was (ctober 16th. It is clear the Qctober 19th date refers to when
he returned after being "fired." The declarations are not nodel s of
grammatically correct, polished witings. Thus, too much enphasis on
punct uation can easily distort neaning, and one nust careful |y consi der
context. | amal so not persuaded that the reference on page 3 of RXl1l to
Qctober 14th is actually an inconsistency since, in context, it appears
nost reasonably to refer to the events described just previous to the
date rather than the nmaterial which fol | ows.

% R cardo Gonzal ez, Syl viano Gonzal ez, Tibuci o Gnzal ez, Carl os
Gonzal ez, Luis Mralez (also spelled "Mrellos" in the transcript),
Lorenzo Hierta Rueda, Frederico Chavez, Fortino Mral ez, and a worker
naned Lopez. R cardo and Syl viano were the two who acconpani ed Roj as.

The reference on pages 1 and 2 of RX10 regardi ng Rojas’ nine
riders being present at the nmeeting wth Echeverria is inconsistent wth
Rojas' testinmony. Despite General Gounsel's argunent (GC Brief, page 78)
that the comment is susceptible of nore than one interpretation, |
bel i eve Respondent’'s interpretation that Rojas declared the nine were
w th hi mwhen he spoke to Echeverria is the nost reasonabl e
interpretation.

% Athough in GoX11 Rojas stated that he net with Echeverria at the
shop, in RX10, he referred to the neeting as taking pl ace where
Echeverria was located in the fields which is consistent with his
testinmony. | do not find this a significant inconsistency.
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he regul arly drove to work because Echeverria was speaki ng about them as
aunit. He did not understand Echeverria to be referring to the entire
200 wor kers who had participated in the work stoppage on Saturday.

(V:37, 39, 69, 84) Rojas inforned the peopl e who rode with hi mof what
Echeverria had said about themall being fired. (V:39.)

M. Rojas was allowed to return to work on Thursday, QCctober
19, because M. Barajas spoke to individuals in the GConpany office and
thereafter told Rojas and his co-workers that if they went to speak to
Echeverria they woul d be allowed to return to work.® They did so, and
upon show ng Echeverria identification, they were allowed to return to
work. (V: 70, 107.)

M. Echeverria testified that he knew that he had spoken wth
Rojas "off and on" during the season but could not recall a specific
conversation wth himand R cardo and Syl viano Gonzal ez. He
enphatical ly denied he ever told Rojas he was fired for participating in
the work stoppage. (M11:59.)

He testified that on the 16th he did pass out flyers (RX31)
at the loading area to every worker he could find. The flyer urges
workers to think careful |y because, anmong ot her things, under certain
circunstances, they can lose their jobs if they strike.

Respondent's brief generally tries to make nount ai ns

% Pierre corroborated this testinony. He acknow edged that he
received a conplaint fromM. Barajas on behal f of various workers who
bel i eved they had been fired. Perre told Barajas that he was not aware
anyone had been fired, but if Barajas would tell himthe nanes and
soci al security nunbers, he would check into the matter. (M1:71-74.)
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out of nolehills so far as Rojas testimony is concerned. In an effort
to aggressively argue its position, the brief distorts his testinony.
Smlarly, Respondent is disingenuous when it argues it isillogical it
woul d fire workers when it was distributing R<1 urging workers not to
strike. A quick, effective way to inhibit a strike is to fire persons
such as Rojas who have participated in a work stoppage thereby sendi ng
the nessage that workers had best be careful before they engage in such
activity.

Respondent ' s over zeal ous argunents notw t hstandi ng, | decline
tocredit Rojjas. Wile | do not find the degree of inconsistency argued
by Respondent, there are inprobable el enents in his version. It is odd
that Echeverria woul d deliver his nmessage to only part of Rojas' crew and
apparently part of another crew-those fromFresno--if he were firing
everyone. It is also odd that he would tell five people that everyone
who participated in the work stoppage (100 to 200 workers) was fired, and
yet Rojas understood he really did not nean that and interpreted it to
nean only Rojas and his riders.

Rojas was generally a good wtness, and | have credited him
on other points. | amnot convinced he was fabricating a story here.

He may well have msinterpreted the flyer and what ever Echeverria said
when passing themout. The legal nicety of being permanently repl aced
versus being fired is easily | ost on a | ayperson.

X1. UN LATERAL CHANCES UNLAWFUL BENEFI TS

a. Toilets
Three workers, Emliano Rojas, Antonio M Sant os,
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and Antonio Sal as, testified that after the strike there were nore
toilets inthe field and the toilets were closer to where the workers
were harvesting. Prior to the strike, according to Rojas, the toilets
were never noved; consequently, as the workers nade their way through
the fields, the toilets would be further and further away--sonetines as
much as one-half mle fromthe workers. (I1V:98-99, 126-127, 149-150;

M :46-47, 52-54, 90-91.)

M. Echeverria acknow edged that he increased the nunber
of toilets after the strike, stating that he did so because there
were nore workers, and, in order to conply with Federal |aw he
needed to keep a ratio of 1 toilet to 20 persons.® He further
acknow edged that the toilets were closer together than they had
been prior to the strike, but naintained it was because the crews
were working in closer proximty to one another. (MI1l: 67-68.)

Rojas testified there were not nore workers after the strike
than there had been previously. (V. 90-91) The Gonpany did not
introduce any payroll records or simlar evidence to substantiate M.
Echeverria s assertion. Echeverria testified he provided from250 to
300 workers, thus, at nost, three additional toilets woul d have been
required by lawif the work force had i ncreased by 50 workers. A though

the workers' testinony is subjective, | credit themover Echeverria.

% Adninistrative notice is taken of sub-part 1928.110 of Title 29
of the Code of Federal Regul ations, Qccupational Safety and Heal th
Sandards for Agriculture which, at subsection (c)(2)(i), requires that
1 toilet facility be provided for each 20 enpl oyees or fraction thereof.
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b. Change In Requi renents Regarding P cking Qives

During the 1989 season, the Gonpany never notified the Uhion
that it was going to change its requirenents regardi ng how ol ives were to
be picked. Nor did the Conpany ever present any proposal s during
negoti ati ons regardi ng such a change. (111:76.)

Four enpl oyees, Antonio Salas, Antonio Santos, Emliano Rpj as,
and Enrique Nava, all testified that after the strike, they no | onger had
to pick up olives which had fallen on the ground, and they no | onger had
to pick olives that were on the very tops of the trees. (I1V:96, 127-128,
154-155; V. 45-46, 89-90; M:10.)

M. Rojas testified that not having to pick up the olives from
the ground did not have any effect on the anount of noney he earned, but
M. Salas indicated that it did. General Gounsel did not introduce any
payrol | records or other evidence to support Salas' contention, and I
decline to credit himover Rojas. (I1V. 128-129; V:45-46.)

Plerre testified that al though workers are paid piece rate for
everything they pick, it is inportant to the Conpany that they pick only
good quality olives which will be accepted by the processor. (M1:52.)
This i s because the price paid by the processor or canner may vary from
$10.00 per ton to nore than $600.00 or $700. 00 per ton depending on the
quality of the olives. The $10.00 per ton figure neans the processor

recei ved a
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si zeabl e nunber of culls'® and snall olives. (M:130; M 1:52, 59-60.)
He testified the Conpany's desire to mni mze the nunber of culls was
the only reason the Gonpany changed its picking instructions in 1989.

(M1: 65-66.)

Wen ol ives reach their peak size, the objective is to
harvest as nany as possi bl e before they beconme overripe thereby becom ng
culls. In 1989, this condition occurred in approxi mately md-Cct ober.

Fruit on the tops and shoul ders of the trees ripens before
the rermai nder of the fruit because it receives nore sunlight. Perre
and Anderson testified this is one reason they would not require
enpl oyees to pick fruit fromthose parts of the tree as they reached the
part of the season where the olives tended to becone overripe. (M:
130-131; M1:65-66.) The two nen testified in general and provided no
specific evidence that the condition of the olives changed naterially
between ctober 14th and the tine the picking instructions were
changed. **

Don Anderson testified generally that if the crew which was
harvesting by hand came into the field nore than a coupl e of days after

the machi ne harvest, the olives on the ground woul d

" Any ol ive which cannot be used whether because it is
overripe, shriveled or too bruised, is referred to as a cul|.

01 Each day P erre received a report fromeach canner/ processor
show ng the grade and quality of olives received the precedi ng day.
RX25 is a photocopy of a grade and quality report fromone such
processor. Conparing this exhibit wth R30 shows that RX25 accounts
for only a fraction of the olives harvested on each day. Thus, as
General (ounsel contends, the records are sel ective and i nconpl ete, and
do not provide significant corroboration that any of the conditions
described in general actually obtained in 1989.
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have gotten soft and begun to shrivel, and it woul d nake no sense to

harvest them 1%

(M:131.) RX30 provides sone support that this occurred
inone field ™

Anderson specifically testified that the picking instructions were
no different than those in effect in prior years. (V.132.) Ceneral
Qounsel provi ded no evi dence which contradicts either this testinony or
Pierre's testinony that the change was due to an attenpt to reduce the
nunber} of culls.

Despite the fact that nost of their testinony was framed in

general terns, on balance, | credit Pierre and Anderson. To find
ot herw se, would nean they deliberately left good quality ol ives behi nd
whi ch thereby reducing i ncone to the GConpany. Wth a decertification
effort occurring, an enpl oyer mght go to sone lengths to denonstrate to
its workers that it can nake life easy or difficult by nmaking changes
such as these, but | amnot persuaded that such was the case here.

111
111

2 Hp also testified that if it were hot, the fruit woul d
deteriorate so quickly on the ground that it woul d not nake sense to
pick it up. (M:130.) There is no evidence, however, that this was a
factor in why instructions were nodified in 1989.

% The Conpany grows primarily Manzanillo olives (also referred to
as Queen olives because of the |large size) and sone Seval | ano and
Ascalano olives. The latter two varieties are very susceptible to
brui sing and therefore are never nechanically harvested. Thus, only the
Manzani I 1 o ol i ves woul d account for picking instructions bei ng changed
because hand harvesters fol |l oned t he nachi ne harvest several days |ater.
(M1:57-59.) RX30 does reflect that in field 602 the Manzani || o machi ne
harvest ended on ctober |1th whereas the hand harvest continued through
Qct ober 23rd.
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c. Vdge | ncrease

Briefly recapping the status of bargaining, the last ful
proposal was the Conpany's proposal dated Septenber 7th whi ch was
nodi fied by its Septenber 18th economc proposal. Thereafter, the Uhion
countered on subcontracting, hiring, seniority, and wages. The
Septenber 7th proposal fromthe Conpany indicates many tentative
agreenents between the parties on a nunber of significant issues
i ncluding an agreenent on hiring added as of Septenber 19th. (See p. 4
of Exhibit Ato JXl.)

Negoti ation sessions were held on Gctober 10th and |1th, but
no negotiation sessions were hel d after Novenber 1st.'™ There natters
renai ned until on February 23, 1990, Pierre wote to the Uhion proposi ng
to inplenent the wages contained in its ctober 10th proposal . He
stated the Gonpany's intention to inpl enent the new wages for the
payrol | period begi nning March 12, 1990. A copy of the wage schedul e
was attached. Pierre further stated that unless the Uhion notified the
Gonpany in witing prior to March 11, 1990, that it objected to the wage
i npl enentation, the Conpany woul d assune the Union had no objection.
(See &X7)

O Tuesday, March 7th, Barajas tel ephoned Pierre just as
Pierre was leaving the office for the renai nder of the week on busi ness.

Baraj as said he had received the letter and wanted to

%1t will be recalled that the Union cancel ed the negotiation
sessi on schedul ed for Novenber 2nd because of the inpendi ng
decertification el ection which it believes Respondent unlawf ul |y
i nstigated and support ed.
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neet wth P erre concerning the proposed increase. PR erre told Baraj as
that he mght be able to neet wth himon Friday. n VWdnesday, March
8th, he tel ephoned Barajas and told hi mhe woul d not be back on Friday.
He al so said he wanted to know whet her the Unhi on approved or di sapproved
of the wage increase or whether Barajas had certain (i.e., specific)
concerns and asked Barajas to put his response in witing.

Barajas sent Pierre aletter nenorializing their tel ephone
conversation and reiterated that he proposed a neeting wth Pierre to
di scuss the ramfications of the wage increase. He gave several
t el ephone nunbers where P erre coul d reach himand arrange such a
neeting. (QGCX8) Barajas stressed in his testinmony that in both his oral
and witten responses, he conveyed that the Uhion was opposed to
i npl enentation of the wage increase and wanted to negotiate that issue
along with remaining matters.'® (I11:165-166.)

The Gonpany did not respond to the March 7th letter, and on
March 16, 1990, Barajas again wote to Pierre stating he wanted a neeting
because a sinple "yes" or "no" response to the proposed wage increase was
not sensi bl e because there were several things to discuss. Therein, he
agai n request ed an i mredi ate neeting. '®

Thereafter, Pierre wote to Barajas on March 20, 1990,

1% Baraj as acknow edged that he did not specify the issues or areas
that the Union wanted to di scuss.

106 R%29 is the original of GQCX9, Barajas' March 16th letter, wth
an envel ope attached wth a date stanp indicating it was recei ved at the
S&J Ranch on March 19, 1990. (M1:93-96.)
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(QCX10) acknow edgi ng receipt of Barajas letter of March 16th. In this
letter, Pierre recapped his view of events since February 23rd and
stated that:

because the Union failed to state that it was

obj ecting to the wage increase and failed to provide

aletter as represented by [Barajas] in the March 8,

1990 t el ephone conversation, S& Ranch i npl enent ed

its proposed wage i ncrease.

Pierre also referred to Barajas Mrch 16th letter, and
stated he was still unclear as to whether or not the Unhion was objecting
to the wage increase, and was uncertain "as to what there is to di scuss”
and requested Barajas set forth in witing what issues he believed
needed to be discussed in order to assist Pierre "in determning whet her
or not there is a need for a neeting, inlight of all of the
circunstances...." (QX10)

The sane day that Barajas received Pierre 's letter, he
contacted the Gonpany workers who told himthey had al ready recei ved
their checks wth a wage increase. (I11:173-179.) Barajas testified he
decided not to respond to Pierre's |etter because he believed P erre was
engagi ng i n gamesnanshi p since he did not believe Pierre could
reasonabl y doubt that the Whion had indicated it was opposed to the
Gonpany i npl enenti ng the wage i ncrease and wanted to negoti ate wages as
well as renaining issues. Barajas testified he further believed it nmade

no sense to contact the Gonpany since Pierre's letter confirned the

Gonpany had al ready i npl enented the increase. (I11:168-171, 180.)
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LEGAL ANALYS S AND GONCLUSI ONS
l. THE GCTCBER 14 WIRK STCPPACE

General (ounsel alleges that fromslightly before 7:00 a. m
until slightly after 800 a.m on Cctober 14, the UFWled 100 to 150
strikers through the Conpany's fields past the 7:30 a.m starting tine
for work. Except for the tine elenent, this fact is not in dispute.
General (ounsel contends the URWvi ol ated section 1154(a)(l) of the Act
because it is strictly liable for any acts of violence or threats which
occurred during the denonstration because Uhion agents partici pated
therei n. '

General (ounsel specifically states that it is not contendi ng
that the nere presence of a | arge nunber of enpl oyees engaging in a work
stoppage is inherently coercive.'® (G Brief, p. 118, fn. 35.) Rather,
it argues that where a union | eads a | arge nunber of agitated, excited,
uncontrol | abl e enpl oyees on strike, the group's acts are inherently
coercive. General (Counsel acknow edges that the acts conpl ai ned of herein
were of short duration and were spontaneous rather that planned.

Gonsequently, it specifically avers that it does not allege

197 | ocal 30, Lhited Sate, Tile and Conposition Roofers, Danp and
Vet er proof Veorkers Association, AFL-AQ O (hereafter "Roofers"). (1977)
227 NLRB 1444.

1% The gravanen of the General Counsel's allegation agai nst
Respondent Uhion is the Uhion's responsibility for violent acts coomtted
during the course of the work stoppage. Gonsequently, | do not address
the Conpany's first two contentions. (Resp. Brief, pp.24-28.)
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they relieved the Conpany of its obligation to bargain wth the ULFW
(& Brief, p.118, fn.35.)

Based on ny findings of fact, supra, the only evidence of
violent acts or threats is as follows:'® (1) Regina Troncoso heard
about 20 nmarchers in the roadway yelling to those who were working to
"cone out or get out [of the field];" (2) approxinmately five of the
narchers went into the field where Regi na and Jose Troncoso (and ot her
famly menber's and a friend of Regina's) were working and noti oned wth
their hands for themto | eave work and whistled in a vul gar nanner; (3)
Regina and the others ran to the interior of the field, and Regi na and
her friend hid in a bin because the others they had been working wth
had |l eft the area; (4) the five marchers had rejoined the rest of the
group by the tine Regina and her friend hid; (5 the Troncosos and the
friend ceased work for about 15 minutes during this incident and then
resuned work. There is no evidence that any Uhion agent participated in
or was aware of this activity.

The cases cited by General Gounsel, Roofers and Véstern

Gonference of Teansters (hereafter "Teansters”) (1977) 3 ALRB No. 57 are

readi |y distinguishable on their facts. In both cases, agents of the
uni ons had been invol ved in significant and repeated acts of viol ence
whi ch were nmuch nore egregi ous than any conduct all eged to have occurred

here--much | ess the conduct

1t will be recalled that the testi nony of Estevan Mirrillo and
Wval do Herrera was admtted only in support of the GConpany's defense to
the surveillance allegations since it was profferred | ong after General
Gounsel had conpl eted its case in chief regarding the work stoppage.
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that | have found actual |y occurred. *°

This Board in the Teansters case enunci ated the
principle well. The union was |iable because its agents, "having once
established a pattern of conduct clearly violative of the Act, [were]
liable for subsequent striker msconduct in conformty wth that
pattern...because of the failure of its agents to act effectively to curb
striker msconduct wthin their know edge.” (at p.2.) (citations
omtted).

Smlarly, in Rofers, the National Labor Rel ations Board
(hereafter "NLRB' or "national board') stressed that the union had not
taken any steps to disavow the unlawful acts and to di sassoci ate the
union fromthem Thus, it was not necessary to establish the identity of
each picketer or his connection with the union in order to hold the union
responsi bl e.

The case of Local No. 3887, Lhited Steelworkers of Anerica
(hereafter "Steelworkers") (1960) 129 NLRB 6 [46 LRRM 1474] cited by the

Gonpany i s distinguishable for the sane reasons. There, a union agent was
I nvol ved in repeated incidents of violence and in the very incident which

S&J cites inits brief.

111

10 "NMoreover, there are other cases which stand for the proposition
that a union is not liable for picket |ine msconduct absent a show ng
of agency. (See for exanple, Longshorenan | LW (1984) 79 NLRB 1487.)

111I

also find the cases cited by Respondent on mass pi cketi ng
di stinguishable. They relate to blocking of ingress and egress which is
a specific aspect of labor |aw and not an issue herein.
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The Conpany al so cites the recent case of Avis Rent-A Car
System (hereafter "Avis") (1986) 280 NLRB 580 to support the argunent

that the UPWis strictly liable for the conduct of the narchers herein
even though no Uhion agents were present when the acts conpl ai ned of
occurred and even though they were unaware of the acts.

Appl ying Avis woul d i ndeed nmake the Unhion strictly |iable,
and under the applicable ALRA precedent, there is no strict liability
but only the liability of a principal for the acts of its agents.
(Msta Verde Farns v Agricultural Labor Rel ati ons Board (hereafter

"Mista Verde") (1981) 29 Cal. 3d 307 The Board recently affirned its

adherence to this standard in Furakawa Farns (hereafter "Furakawa")

(1991) 17 ALRB No. 4. (onsequently, | do not believe Avis is applicable
precedent under the Act, and | decline to apply it.™?

Under traditional agency principles, an agency
relationship is based on either actual authority or apparent authority.
(Furakawa) | find neither here. Therefore, | find the UFWwas not
responsi bl e for the acts | have found occurred. Consequently, the

all egati on agai nst the Union is di smssed.

111

2\breover, in Avis there was evi dence the uni on knew of the

conpl ai ned of conduct. (Fn. 3, p. 580.) | also note that Avis is out
of step wth |ongstanding NLRB precedent, and the NLRB did not say it
was overruling such precedent. | have found only one case where the

NLRB itself has cited to Avis, and it found it unnecessary to apply it.
So the actual effect and application of Avis to a case where there is no
i nvol verrent of a uni on agent and no uni on know edge of the conpl ai ned of
conduct remai ns to be seen.
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Il. The Satus of O ew Leaders

The definition of "supervisor” is found in section 1140. 4(j)
of the Act. The indicia of supervisory authority are stated in the
disjunctive. That is, the possession of any one of the enunerated powers
is sufficient to establish supervisorial status if it requires the use
of independent judgrment. (Dave Wl sh Conpany (1978) 4 ALRB No. 84;
Dairy Fresh Products Go. (hereafter Dairy Fresh) (1977) 3 ALRB Nb. 70.)

The criteria listed in the statute are prinary indicia of
supervisory status. There are al so secondary factors such as the ratio
of supervisors to rank and file enpl oyees, whether the individual
considers herself a supervisor and whet her enpl oyees consi der the person
to be a supervisor. These factors constitute evidence of supervisory
status. (Mrris, The Devel opi ng Labor Law, 2d ed. (hereafter "Morris")
pp. 1454-1455.)

| have found that all the crew|eaders had the sane duties
and responsi bilities and that one of those responsibilities was the
ability to hire workers. The authority to hire is one of the nost
significant of the prinary indicia.

Turning to the secondary indicia, if the crewleaders here
are found not to be supervisors, the ratio would be very high (one
supervisor to 125 or 150 non-supervi sory enpl oyees, i.e. Echeverria and
113

Al varado supervising 250 to 300 workers.)

(1986) 278 NLRB 255;

(I'ron Mountai n Forge Corp.

"It is clear that Rose and Anderson and ot her Conpany nanagers did
not supervise Echeverria' s workers but dealt only wth himor A varado.
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kegawa Brothers, Inc. (1983) 9 ALRB Nb. 26; Dairy Fresh.) As noted,
one's belief that she or he is a supervisor is evidence of such status.
(Mayfai r Packing Conpany (1983) 9 ALRB No. 66, citing Karahadi an & Sons.
Inc. (1979) 5 ALPS No. 19.) Gew leader Mlina testified he was

essentially a foreman but just did not have the title. Aso, it is
clear fromthe testinony of all the workers that they considered the
crew | eaders to be forenmen. The specific incidents involving F del
Garcia and Antoni o Sal as show they believed they had to follow Mlina' s
orders.

Based on the foregoing, | find the crew | eaders are
supervi sors. Therefore, they are agents of the Gonpany, and the Conpany
is responsible for Mrrillo' s actions in circulating the decertification
petition.™ | have dismssed the allegations that other crew | eaders
circulated the petition. Based on ny factual findings, supra, | dismss
the allegation that Echeverria circulated the petition but find he
unl awf ul I y supported the decertification effort by taking the FELS
representative to speak to workers against the Union before the petition
was fil ed.

1. The Satus of Jovita Franco

As noted previously, | dismssed the allegation that M.
Franco was a confidential enpl oyee, but the question renai ns whet her she

was an agent of the Conpany such that her circul ation

WHven if | did not find themto be supervisors, | would find
Mirillo was an agent of Respondent because he had the apparent authority
to act on behal f of nanagenment. (V.B. Zaninovich & Sons (1983) 9 ALRB
No. 54; Nck J. Ganata (1983) 9 ALRB No. 8; Shop Rte Foods. Inc. (1963)
141 NLRB 1013).
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of the decertification petition is attributable to Respondent. Resol ution
of this question regarding clerical enployees wth personnel functions
requi res careful consideration because such enpl oyees are often
identified wth managenent because of their duties. Yet, non-
confidential clericals working in an enployer's agricultural operations

are part of the unit'®

and therefore have a right to file decertification
petitions. It isinportant that this right be protected; however, it is
equal ly inportant that nanagenment not be able to circunvent the | aw by
havi ng an enpl oyee act as its agent in a decertification effort thereby
violating the legal stricture that one may not by indirect neans

acconpl i sh that which he is prohibited fromdoing directly.

Under both the National Labor Relations Act (hereafter "NLRA")
and the ALRA a principal may be held responsible for the acts of an
agent whomthe principal has placed in such a position that persons
dealing wth the agent reasonably believe the agent's act to be
authorized. (Mrris, at p. 238.) The question of "apparent authority" is
viewed fromthe enpl oyees' vantage point. (Mista Verde.)

In Benjamn Goal Gonpany and Enpire Coal Conpany, |nc.
(hereafter "Benjamn Goal ") (1985) 294 NLRB No. 44, the NLRB found a

payrol | clerk was an agent of the enpl oyer and hel d the cconpany
responsi bl e for her unlawful promses of benefits during an el ection

canpaign. As in Mista Verde the standard was

point Sal Gowers and Packers (1983) 9 ALRB No. 57; Anderson
Farns Go. (1978) 3 ALRB Nb. 48; Dairy Fresh Products Go. (1977) 2 ALRB
No. 55.
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whet her apparent authority "was conferred under conditions enabling
enpl oyees to concl ude reasonably that Respondent was in fact speaking
through the alleged agent." (at p. 44, ALJD (Admnistrative Law Judge's
Decision), citing Enterprise Aggregates Corp. (1984) 271 NLRB No. 152
ALID p. 9, fn. 18.)

The facts in Benjamn Goal supporting agency status are

sonewhat stronger than here because in addition to having access to
payrol | records and personnel files, the clerk could, on her own,
interpret applicants' eligibility for payroll benefits and during the
el ecti on canpai gn, managenent had her conduct neetings expl ai ni ng
benefits, includi ng how uni oni zation woul d affect those benefits.

The factual situation in Fabricut Inc. (1978) 238 NLRB 768 is

nore instructive. There, a clerical enpl oyee, one Linda Back,

nai nt ai ned enpl oyee personnel files. She answered enpl oyees' questions
regardi ng ti mecards, paychecks, and insurance and benefit prograns, and
she hel ped themfile insurance clains. She interviewed applicants for
enpl oynent, had themfill out applications, checked the forns for

conpl et eness, and soneti nes asked additional questions and recorded the
answers on the application. Wen newy hired enpl oyees reported for
wor k, she gave themthe enpl oyee nanual and tol d t hemabout conpany
rules. O one occasion, she discussed the results of an evaluation wth

a worker . 1%

116 \s. Back al so attended sone supervisors' neetings and was
present when a supervi sor di scussed infornation about enpl oyees' union
activities, but there is no show ng enpl oyees knew of this, and since
the issue is apparent authority, | do not
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The NLRB found agency status based on Ms. Back's access
to confidential personnel information and her functioning as a conduit
for infornati on between nanagenent and enpl oyees. Specifically, her role
ininterview ng applicants, although routine, coupled wth her
expl anation of rules and policies to new enpl oyees, and her one
di scussi on of an eval uation, made her appear a spokesperson for
nanagenent .

In this case, Ms. Franco's rol e regardi ng processi ng workers
when they reported for work, giving themreporting dates, granting
Tinorres permssion to report to work after his schedul ed date, her
access to personnel files--including immgration natters--and her
i nvol venent with processing benefits, are simlar in nature to Ms. Back's
duties. Further, the fact that office personnel took workers in to see
Ms. Franco and asked her questions indicates she occupi ed a position of
sone authority in the office.

Based on the foregoing, | find enpl oyees woul d |ikely
perceive M. Franco as an armof nanagenent, and | find her to be an
agent of Respondent. Gonsequently, her role in circulating the
decertification petition is attributabl e to Respondent.

IV. Further Findings re the Gonpany's Rol e

In addition to Mirillo and Franco whom| have found to be
agents of the Conpany, there were six |abor consultants in the field
during the tine the petitions were being circulated, and I have found

their testinony that they were

find this factor significant.
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oblivious to this activity unworthy of belief. Conpany
managenent, security guards,™ and Echeverria, Mirillo' s boss and a
Gonpany agent, were in the fields constantly throughout the workday. It
cannot seriously be doubted that Respondent was wel | aware of the
decertification activity, especially in viewof the fact that Rose had
talked to the petitioners the first work day after the stoppage. Yet,
Respondent never took any action to disavow Mirillo' s or Franco's
conduct. The conpany had a duty to do so and by failing to act, gave
the inpression that it condoned their actions. (\Venus Ranches (1977) 3
ALRB No. 55.) See also |AMv. NLRB (1970) 311 U S 72.)

In HJ. Heinz Go. v. NLRB (1941) 311 US 514, the Wnited

Sates Supreme Gourt hel d an enpl oyer |iable for actions of group

| eaders who were supervisors in getting enpl oyees to join one uni on over
another. Even though the enpl oyer did not direct or authorize the
actions, it knew of thembut took no action to tell workers the acts
were unaut hori zed. Recognizing the realities of the workplace, the
Gourt opined that the enpl oyer had the power to prevent the acts which
were inhibiting to the workers' free expression of self-organization but
failed to do so. Its failure to act was condemmed as an unfair | abor
practice so that the conpany woul d not reap the advantages of the

unl awf ul activity.

Y There was nearly one | abor consultant and one guard per crew as
regards Echeverria' s people. (S x consultants, six or eight guards and,
at nost, seven or eight crews based on Echeverria' s testinony that he
supplied 250 to 300 workers divided into crews of 40 peopl e.
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The sane principles apply here. Both the NLRB and the ALRB
consi der any supervisory involvenent in a decertification effort beyond
what has been terned "mnisterial™ to be inproper. (Cattle Valley Farns
(1983) 9 ALRB No. 65; Abatti Farns. Inc. (hereafter "Abatti" (1981) 7
ALRB No. 36; Silver Spur Casino (1984) 270 NLRB 1067.) Here, Respondent's

conduct was clearly nore than mnisterial since it is responsible for
Mirillo' s conduct as well as that of Jovita Franco. Mirillo instigated
the petition, and both he and Franco circul ated the petition openly
duri ng worki ng hours. 8

Moreover, the Conpany is responsible for the acts of the FELS
representatives who both circulated the petition on one occasi on and
encour aged the decertification effort by speaking agai nst the Union while
the petition was being circulated. | have discredited Mntol ongo' s and
Daz testinony as to the purpose of the many hours they spent at S&J
prior to the petitions being filed and infer that they were prinarily
there to appease the workers and keep themfromstriking whi ch they did
nainly by attenpting to discredit the Union. | find S& has viol ated
section 1153(a)(1) of the Act.

V. Denial of Access and Surveill ance

General (ounsel al |l eges that Respondent viol ated section
1153(a) of the Act by denyi ng access to UFWrepresentatives by
prohi biting access and by del ayi ng access so that nmany workers had | eft

the area by the tine the Union

"8The sane is true regardi ng Mickzo and Thonpson who, based on al |
the evidence, | find were nere figureheads.
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representatives were able to gain entry. Relatedly, the General Gounsel
al | eges the Conpany viol ated section 1153(a) by havi ng Conpany

supervi sors and agents, including security guards, place thensel ves so
they coul d observe the Union representatives during the tine they were
taking access wth the result that workers coul d see they were bei ng
obser ved.

The Conpany admts the latter allegation but contends its
survei | | ance was not unl awful because Conpany agents were instructed to
stay at a distance where they could not overhear the conversations, and
because the surveillance was reasonabl e in view of the violent acts
whi ch occurred during the work stoppage on Gt ober 14t h.

It’s position regarding the all eged access denial s has two
conponents. First, it contends they are factually untrue. Next, it
argues that it was permtted to deny access under Vst Foods, Inc.

(hereafter "Wst Foods") (1985) 11 ALRB No. 17, but it allowed the UFW

to have access after the work stoppage and before it was entitled to
organi zational access when the decertification petition was filed, and
General (ounsel has alleged only "a fewisol ated" denial s of access.
(Resp. brief, p. 65.) Apparently, this is an argunent that there was no
vi ol ati on because the denial s were de m ni nus.

Wiile | agree wth Respondent that the al |l eged access
viol ati ons should not be viewed in isolation fromother events, unless
Respondent was permtted to prohibit access, the fact that access was
denied only in sone instances is no defense agai nst the finding of
violations as to those i nstances.
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Both at hearing and inits brief, Respondent nuddies the
waters by repeatedly referring to access prior to the filing of the
decertification petition and raising the issue whether the Union went
beyond agreed upon access. It is inportant to keep clear that the only
al l egations of denial of access refer to incidents which occurred after
the filing of the decertification petition at which tine the Uhion was

entitled to organi zati onal access. (Patterson Farns, Inc. (1982) 8 ALRB

No. 57.) Thus, the Uhion was entitled to access before work, after work,
during breaks and during the | unch hour.

Based on ny findings regarding the viol ence during the work
stoppage and the Lhion's conduct thereafter while taking access, | find
Respondent was not permtted to deny the Uhion access. Its reliance on
Vst Foods is msplaced because in this case there is no serious
m sconduct attributable to the Uhion.

Gonsequently, the issue of legal liability is determned by ny
factual findings. | conclude that Respondent viol ated section 1153(a) by
denying access to Efren Barajas, Zeferina Perez, Gl berto Rodriguez and
|frael Edeza in the incidents described, supra.

Turning to the question of surveillance, | find that the
surveill ance were not justified by the small, isolated threats which
occurred. ™ | also disagree with Respondent's argunents that the

survei |l | ance was | awful because its agents did

vy concl usi on woul d not be altered even if | were to credit the

allegation regarding the danage to the w ndshield w per on M. Cervantes
van. Wi le in no way condoni ng any such conduct, Cervantes hinsel f stated
it was over instantly.
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not eavesdrop but rnerely placed thensel ves so they coul d see which
workers talked to the Union with the obvious result that the workers
woul d know they were bei ng observed. Surveill ance through bi nocul ars
has been found to be unl awful . (lkegawa Brothers, Inc. (1983) 9 ALRB
No. 26.)

An enpl oyer violates the Act when it creates the inpression
anong enpl oyees that they are under surveillance because such conduct
tends to highlight the Gonpany's anxi ety about union activity and tends
toinhibit enployees in their freedomto engage in union activity. As
wth all section 1153(a) violations, it is the coercive tendency of the
enpl oyer's actions rather than its notive or the actual effects that is

relevant. (A pine Produce (1983) 9 ALRB No. 12.)

Respondent's citation to various NLRB cases to support its
argunent that it is not a violation of the NLRA if a supervi sor observes
union activity if the union chooses to conduct sanme in full viewof the
enpl oyer is not persuasive. These cases find such observations unl awf ul
when they are regul ar, prolonged or for the specific purpose of
observing the union activity.?®

Thus, in Better Val -U Supernarkets of Rockville, Inc. (1969)
174 NLRB 171 [70 LRRM 1169], the NLRA found a viol ation

120 See, for exanple, Gainesville Manufacturing Go., Inc., a
subsidiary of Spencer Industries, Inc. (1984) 271 NLRB 1186. Furt her,
this Board has consistently recogni zed that access is particularly
critical inthe agricultural setting, hence the access regul ati on whi ch
has been given court approval. There is no conparabl e NLRB access
regul ati on.
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where a conpany' s general nanager observed two enpl oyees, one of whom
signed an authorization card while in plain view, talking to a union
organi zer on the sidewal k in front of the conpany store. Noting the
general rule that if the union chooses to organize in a fishbow, the
nere presence of a conpany official "w thout nore specific evidence that
it was not for a legitimate purpose, or that it was for the purpose of
observing the [union activity], establishes neither surveillance...nor a
reasonabl e basis for the inpression of surveillance...." (at p. 174,

guoting fromAtl anta Gas Light Gonpany (1966) 162 NLRB 436 [ 64 LRRM

1051], the NLRB nonet hel ess found that the general manager's express
pur pose was to observe the Lhion activity and to inpress the enpl oyee

1 It found such conduct constituted

that the conpany was wat chi ng. *2
unl awf ul survei | | ance.

In the case of Hoschild Kohn (1982) 260 NLRB 167, the

enpl oyer increased the nunber of security guards from2 or 4 to 8 or 12
after a union organi zing canpai gn. The guards were instructed to keep

an eye on activity. The guards lined up chairs in front of the store so

they could watch into the shopping mall. The Uhion organi zers were
"right outside" the mall. Qe guard, who coul d see enpl oyees talking to
t he uni on

“loments by the general nmanager about the one enpl oyee
signing the authorization card showed the intent. Here, the conpany
admts its purpose was to observe the activity, and | conclude it well
under st ood t he coercive effect such constant, visible surveillance would
li kel y have on enpl oyees' wllingness to talk to Union representatives.
Wiet her such was part of the enployer's notive for its actions is not
re:ex?n} since, as already noted, it is the coercive tendency which is
unl awf ul .
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organi zer, had a note pad and appeared to wite on it.?#

The NLRB found the guards were engaged in surveillance and
created the inpression of surveillance rather than fulfilling a
legitinmate interest, and found the enpl oyer had violated the NNRA The
national board noted that when an enpl oyer sets out to canpai gn agai nst
the union, one of the risks it takes is that out of zeal, ignorance or
otherw se, its agents wll overstep the mark.

| find Respondent herein engaged in surveillance when its
agents stayed in close proximty so as to observe Baraj as, Perez,
Hierta, Edeza and Rodriguez in the various incidents described in the
factual discussion, supra, and thereby viol ated section 1153(a.)

V. The Zeferina Perez |ncident

General (ounsel al |l eges that Respondent viol ated section
1153(a) of the Act when its agent, security guard R ck Regal ado, in the
presence of Conpany workers pushed UFWrepresentatives Zeferina Perez.
It is clear that physical battery of a union representative has a
coercive effect which chills enpl oyees organizational rights.' Based on
ny credibility findings that Regal ado shoved Perez in full viewof a
substantial nunber of Conpany enpl oyees, | find Respondent,

1.12 Wiile this may enhance the sense of surveillance, | do not find
the witing necessary to constitute surveillance since a person wth a
good nenory can achi eve the sane result as one who takes not es.

12 Tex-Cal Land Managerent, Inc., (1977) 3 ALRB No 14.
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through its agent Regal ado, violated section 1153(a).
M. The Firing of Emliano Roj as

General (ounsel al |l eges that Respondent, through its agent
Frank Echeverria, unlawf ully di scharged enpl oyee Emliano Rojas and
ni ne ot her workers because they participated i n the Cctober 14th work
st oppage and thereby viol ated sections 1153(a) and 1153(c) of the Act.
Based on the fact that | did not credit Rojas that he was fired, this
allegation is di smssed.

M1. Uhilateral VWge | ncrease

General (ounsel al |l eges that Respondent's increase in wages
I npl enented on March 12th was an unlawful unilateral change. The
Gonpany does not dispute that it unilaterally raised its enpl oyees'
wages in March 1990. Rather, the Conpany argues that it was lawul |y
permtted to do so for two reasons:

(1) the parties had reached i npasse on wages at the tine
the Conpany inplenented its previous proposal. This fact, it asserts,
Is established by the Lhion's failure to provide a counter proposal on
wages fol l ow ng the Conpany' s Gctober 10t h proposal (Exhibit Hto JX1)
up until the tine of the instant hearing;

(2) the Whion engaged in dilatory bargai ning tactics as
reflected inits failure to provide a counterproposal or to say whether
or not it approved or rejected a proposal for a wage increases.

Apparently, the Conpany argues the alleged dil atory conduct
constituted bad faith bargai ni ng which relieved Respondent of its
obligation to engage in further bargai ning.
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The Conpany also apparently contends that the Whion was required to
give an unequi vocal "yes" or "no" answer to the proposed wage i ncrease
and to state the specific issues about which it desired to negotiate,
and that its failure to do so constituted a waiver.

The Act requires an enployer to bargain in good faith with
the certified bargaining representative of its enpl oyees with respect to
wages, hours and other terns and conditions of enpl oyment. Before
changi ng wages--or any ot her nmandat ory subj ect of bargai ni ng--an
enpl oyer nust give notice and an opportunity to bargain to the union.

Here, the Conpany gave the Uhion notice of its proposed
change, but | find it gave the Union no neani ngful opportunity to
bargain. Awunion is not required to bargai n about wages in isolation,
but may insist on bargai ning about a total package. (Mrio Sai khon,

Inc. (1987) 13 ALRB Nb. 8.) Here, the parties had reached agreenent on

a nunber of major itens. The Lhion was wthin its rights to insist that
wages not be separated fromthe remai nder of a contract which it was
under pressure fromthe workers to get signed. | do not accept
Respondent' s argunment that the parties were at inpasse. Even after the
posturing of both parties on Qctober 10th, there was roomfor novenent.
Follow ng her rhetoric of wanting a contract or wagi ng war, M. Hierta
asked for a breakdown of the Conpany's Cctober 10th wage proposal to see
how it affected each worker.

| al so do not accept the Conpany's contention that it did not
know whet her the Uhi on was opposi ng the proposed wage i ncrease. Wiile
Baraj as never said the precise words "the Union
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objects”, it is absolutely clear fromhis oral and witten communications
that he was objecting to singling out wages and wanted to negoti ate t hem
as part of an overall contract.

The Conpany's contention to the contrary is disingenuous, and
Baraj as reacted reasonably when he characterized it as ganesnanshi p.

This is especially so since even after the Conpany i npl enented the
increase, Pierre wote Barajas saying he (Pierre) was not sure if Barajas
was objecting or not. If the Conpany was unsure, it had no right to act
unil aterally.

Under these circunstances, | do not believe P erre s request
that Barajas give hima set of specific itens to be di scussed so that
Pierre could decide if there was a need to neet was sincere. | find the
Gonpany was on notice that the Unhion objected to the proposed wage
increase and that the Uhion wanted to negotiate wages not in isolation
but as part of an overall contract.

The Gonpany did not give the Unhion any neani ngful chance to
bargain but sinply inplenented the wage increase. A unilateral change in
a nandat ory subject of bargai ning such as wages is a per se violation of
the Act. (NLRB v Katz (1962) 369 U S 736 [50 LRRM 2177].) The Conpany
acted at its peril in naking the change. (N sh Noroian Farns (1982) 8
ALRB Nb. 25.)

Aunion is certified until decertified. S nce | have found
that S& unlawfully instigated, supported and assisted the
decertification effort, I wll recoomend that the el ection be set aside.
Gonsequently, S&J's duty to bargai n has conti nued
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uninterrupted, and | find it violated section 1153(e) and (a) of the Act
when it unilaterally increased the piece rate and hourly wages on March
12t h.

M1l. Changes In Toilets and Picking Retirenents

Qiginally, General Gounsel alleged these changes as
uni |l ateral changes and, consequently, violations of the duty to bargain
and as discrimnatory, acts because they were occasi oned by the workers'
protected concerted activity. (See paragraphs 16, 17, 18, 19, 21, 29,
30, 31 and 32 of the Conplaint.) It contended the acts viol at ed
sections 1153(a), (c) and (e) of the Act. It has apparently abandoned
the section 1153(c) and (e) allegations and now contends only that the
changes were an unl awful grant of benefits designed to encourage workers
to support the Conpany and decertify the Lhion. As such, it argues they
are viol ations of section 1153(a).

Based on ny finding that the changes in picking requirenents
were no different than in prior years and were nade for |awful business
reasons, | dismss the allegation as to this issue.

Wth regard to increased nunber of toilets and their closer
proximty to the workers, | have discredited the reasons given by the
Gonpany for the change. However, | find no unlawful unilateral refusal
to bargain or grant of benefits because | infer that the reason the
Gonpany nade the changes was because the work stoppage, which was | ed by
UFWagents Barajas and Aguirre, was notivated in part by the workers'
conplaints that there were insufficient nunbers of toilets. Wile there
IS no
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speci fic evidence this conpl aint was nade known to the Conpany as part
of the work stoppage (and even sone evidence to indicate that the
wor kers' probl ens were not specified), | conclude that the conplai nt was
nmade. It is the nost |ogical explanation for why the change occurred.
Snce the Lhion joined in the workers' conplaints by virtue of its role
in the work stoppage, it would be anonal ous to find the enpl oyer guilty
of an unfair |abor practice because it acceded to the Lhion' s denands,
rather than negotiate about them For the sane reason, | find no basis
to conclude an unlawful grant of benefits. These allegations are hereby
di sm ssed.
REVEDY

Based on the entire record, the findings of fact and
concl usi ons of |aw herein, and pursuant to section 1160.3 of the Act, |
recoomend that the Regional Drector of the Board s M sal i a Regi onal
Ofice set aside the decertification election. | dismss the allegation
agai nst the Whion and the various all egations agai nst the Conpany as
noted, supra, and | issue the follow ng recommended:

CROER

By authority of Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent S& Ranch,
Inc., (Respondent) its officers, agents, successors, and assigns shall:

1. Cease and desist from

a. Refusing to bargain in good faith wth the United

Farm VWr kers of Anerica, AFL-A O (WFWor Uhion) by
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initiating, sponsoring, supporting, approving, encouragi hg and
circulating a decertification petition anong enpl oyees or by naking
unilateral changes in wages, rates of pay or other terns or conditions
of enpl oyrent ;

b. Interfering wth access by UFWrepresentatives either
by prohi biting themfromtaking access or by del ayi ng access thereby
reducing their allotted time or causing themto mss tal king to workers;

c. Engaging in surveillance of enpl oyees while they
speak to ULhion organi zers who are taking access;

d. Assaulting UPWrepresentatives who are
attenpting to take or taking access;

e. Interfering wth access taken by UFW
represent atives;

f. In any like or related manner interfering wth,
restraining or coercing agricultural enployees in the exercise of their
rights guaranteed by Section 1152 of the Act;

2. Take the follow ng affirnative action designed to
ef fectuate the policies of the Act.

a. Uon request, bargain collectively in good faith
wth the UPWw th respect to the wages, rates of pay and other terns and
conditions of enpl oynent;

b. Sgnthe attached Notice to Agricultural
Enpl oyees (Nbtice) enbodyi ng the renedi es ordered, and after its
translation by a Board agent into all appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set
forth in the renedi al order;
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c. Post copies of the Notice in all appropriate | anguages
i n conspi cuous pl aces on Respondent's property, including places where
noti ces to enpl oyees are usual |y posted, the period and pl aces of
posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any copy or copies of the Notice which nay
be altered, defaced, covered or renoved;

d. Mail copies of the Notice in all appropriate
| anguages, wthin thirty (30) days after the issuance of a renedi al
order, to all enpl oyees enpl oyed by Respondent during the period from
Septenber 1, 1989, until the date of nailing;

e. Arrange for a Board agent or a representative of
Respondent to distribute and read the Notice in all appropriate
| anguages to all of Respondent's enpl oyees on Respondent's tine and
property, at tines and places to be determned by the Regional Drector.
Follow ng the reading, a Board agent shall be given the opportunity,
out side the presence of supervisors and managenent, to answer any
questions the enpl oyees nay have concerning the Noti ce or enpl oyee
rights under the Act. Al enployees are to be conpensated for tine
spent at the readi ng and question and answer period. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid by
the Respondent to all non-hourly wage enpl oyees to conpensate themfor
tine lost at this reading and question and answer peri od;

f. Notify the Regional Drector, in witing,
wthin thirty (30) days after the date of issuance of a renedial
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order, what steps have been taken to conply wth it. Upon request of
the Regional Drector, Respondent shall notify hiniher periodically
thereafter, in witing, what further steps have been taken in conpliance

with the renedi al order.

DATED July 2, 1991 /

BARBARA D. MOCRE
Admini strative Law Judge
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NOT CE TO AR GLTURAL EMPLOYEES

After investigating charges that were filed in the Visalia Gfice, the
General (ounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we, S& Ranch, Inc., had violated the | aw
After a hearing at which each side had an opportunity to present

evi dence, the Board found that we did violate the | aw by bargaining in
bad faith wth the Whited FarmWrkers of Anerica, AFL-A O (UAW because
we unilaterally rai sed wages w thout bargaining wth the UFW The Board
al so found we viol ated the | aw because we: (1) unlawful ly instigated and
supported an effort to decertify the UFW (2) deni ed and del ayed UFW
representative' s access to enpl oyees; (3) were responsible for the acts
of our agent, a security guard, who pushed a fenal e UFWrepresentati ve;
and (4) engaged in surveillance of UPWrepresentatives while they were
taki ng access. The Board has told us to post and publish this Notice.
V\ﬁ wll do what the Board has ordered us to do. V¢ also want to tell you
that :

The Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovote in a secret ballot election to deci de whet her you want a
union to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and wor king conditions through a union chosen by a najority of
t he enpl oyees and certified by the Board;

5. To act together wth other workers to hel p or protect one
anot her; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above. In particular:

VEE WLL NOT instigate or unlawful |y support, encourage or assist any
decertification canpai gn agai nst the UFW

111
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VE WLL NOI nake any changes in your wages, hours or conditions of
enpl oynent wi thout first notifying and negotiating with the UFW the
Cﬁl‘tlfl ed bargai ning representative of our enpl oyees, about such
changes.

VE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages,
hours and conditions of enpl oynent.

VE WLL NOT deny or delay URWrepresentatives fromtaking access to our

enpl oyees when it is the proper tine for taking such
access.

VE WLL NOT physically assault any URWrepresentati ve.

VE WLL NOTI engage in surveillance of UFWrepresentatives while
they are-taking access.

DATED S&J RANCH | NC
By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or
about this Notice, you may contact any office of the Agricultural
Labor Relations Board. (nhe office is located at 711 North Gourt
Sreet, Misalia, CA 93921. The tel ephone nunber is (209)

627- 0995.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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